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Protecting the Profession 
While admitting the value of our 
profession’s taking account of the 
knowledge and insights of the social 
sciences in general, and organiza- 
tional theory and practice in particu- 
lar, it seems to me that any orga- 
nized effort to change the rules of 
professional conduct to accommo- 
date the commingling of the legal 
and accounting professions should 
be treated with great suspicion. I 
read the Pro-MDP report (March) 
first, so the “commingling” meta- 
phor occurred to me long before I 
read the Con-MDP one, as did the 
thought that the Pro’s underlying 
philosophy was the “end of history” 
economic determinism driving simi- 
lar efforts to commingle the bank- 
ing, securities, and insurance busi- 
nesses. Consequently, I found it 
ironic to read in the Pro report, in 
the midst of a sweeping torrent of 
purported revolutionary changes 
affecting every aspect of our profes- 
sion and indeed the whole of life, the 
statement that among the business, 
societal, and market forces shaping 
our future and the end of borders, 
“established economic theories no 
longer apply”—except neoclassical 


economic determinism I presume! 
The most significant and real life 
statement in both reports, as distin- 
guished from the effusions of man- 
agement gurus and capitalist eco- 
nomic ideology, was the observation 
in the Con report that the whole is- 
sue was driven by the ambition of 
accountants, in particular the big 5 
accounting firms, to expand into le- 
gal services in a business move to 
increase their markets and profits. 
I never thought the day would 
come when an old fashioned Euro- 
pean Christian socialist like me 
would support the conservative posi- 
tion, in this case to protect the legal 
profession from a hostile takeover. 


L. O’NEILL 
DeLand 


On Target for Millennium 
Having read the January issue 
from cover to cover, I want to thank 
you for choosing law-related educa- 
tion as the theme of the first issue 
of the new millennium. Florida is so 
fortunate to have so many dedicated 
professionals in the legal system. 


Susiz— GROSVENOR 
Leon High School, Tallahassee 


Oath of AdmissiontotThe Florida Bar 


The general principles which should ever control the lawyer in the prac- 
tice of the legal profession are clearly set forth in the following oath of 
admission to the Bar, which the lawyer is sworn on admission to obey and 
for the willful violation to which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution of the United States and the Constitution 
of the State of Florida; 

“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear 
to me to be unjust, nor any defense except such as | believe to be honestly 
debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me 
such means only as are consistent with truth and honor, and will never 
seek to mislead the judge or jury by any artifice or false statement of fact 
or law; 

“| will maintain the confidence and preserve inviolate the secrets of my 
clients, and will accept no compensation in connection with their business 
except from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial 
to the honor or reputation of a party or witness, unless required by the 
justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause 
of the defenseless or oppressed, or delay anyone’s cause for lucre or mal- 
ice. So help me God.” 
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Recognizing the Price of Freedom 


n March 18th, coinciden- 

tally my birthday, I 

spent the day visiting the 

site of the D-Day inva- 
sions at Colleville-sur-Mer (Omaha 
Beach), Pointe du Hue, Vierville- 
sur-Mer (Utah Beach) and the 
American Cemetery on the coast of 
Normandy in France. I had traveled 
to France to spend some time with 
the Real Property, Probate and 
Trust Law Section, which, under the 
chairmanship of Tom Smith of 
Pensacola, had planned an execu- 
tive council meeting in Paris. (This 
should make the section member- 
ship double immediately.) 


My fiance, Steve, has always been 
fascinated by World War II, so we 
decided to spend the two days prior 
to the meeting in Normandy. He had 
read Tom Brokaw’s recent books, 
The Greatest Generation and The 
Greatest Generation Speaks. Brokaw 
actually decided to write his first 
book while talking to World War II 
veterans who had traveled to France 
on June 16, 1994, to revisit the 
shores that claimed their comrades 
to commemorate the 50th Anniver- 
sary of D-Day. We wanted to retrace 
their steps. 

Before we left we read articles 
about the invasion and sections of 


books about the war. We even 
rented movies including The Long- 
est Day and Saving Private Ryan— 
Stephen Spielberg’s brilliant and 
overwhelming reminder that not 
too long ago nearly 10,000 sons, 
brothers and fathers died to pro- 
tect the freedoms most of us take 
for granted. But still, no book or 
film could have prepared me for 
the impact of the visit itself. 

Our first stop was Omaha Beach 
and the American Cemetery. As we 
walked along the narrow path at the 
top of the bluff, the beach seemed 
peaceful and serene. But soon we 
came upon a scene I will never for- 


PRESIDENT EDITH OSMAN at the American Cemetery near Omaha Beach: “Nothing could have prepared me for this.” 
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get: Rising before us was an im- 
maculate emerald lawn marked by 
9,387 precisely aligned white 
marble crosses and Stars of David— 
monuments to the nearly 10,000 
young men who perished during the 
morning of June 6, 1944. 

I was surprised by the intensity 
of my response to that sea of head- 
stones. I could picture the Ger- 
mans at the top of the bluffs firing 
down as thousands of young men 
fell while others waded to shore 
through icy waters. I could hear 
the gunfire and the explosions. And 
I could hear the sobs of thousands 
of parents, wives, girlfriends and 
children who would never see their 
loved ones again. 

That night I called home to share 
the experience with an old friend. I 
made the mistake of asking what 
was new in Miami. Predictably, she 
told me about the people in Miami 
fighting a decidedly different battle, 
this one over “Elian”—the most fa- 
mous six-year-old in the world. My 
friend told me that Elian’s father 
might be coming to this country 
while his Miami relatives were “ask- 
ing for their day in court.” She was 
clearly more interested in Geraldo 
than history. The nearly 10,000 
graves I had just seen were some- 
how eclipsed by the fate of this poor 
little boy. 

As of this writing I am not sure 
how the Elian dispute will resolve. 
What strikes me, however, is that 
the cry for one’s “day in court” is a 
quintessentially American expecta- 
tion. As children we are taught that 
we are a nation of laws and not men; 
that wrongs will be remedied by 
judges and juries applying the law, 
without regard to political, financial 
or personal considerations. We are 
told that impartial judges will pro- 
tect us from government officials or 
private citizens who behave un- 
fairly. 

This year, as never before, that 
protection has been imperiled by 
legislative proposals that could de- 
stroy the sanctity of our judicial 
system. During this session legis- 
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| urge you to contact 
representatives and 
beseech them to 

oppose placing rule- 

making power in the 
hands of the 

legislature, and 

packing the 

Supreme Court and 

the JNCs. 


lators have proposed bills adding 
two more justices to the Supreme 
Court; taking rule-making author- 
ity away from the Supreme Court; 
and permitting legislators to make 
political appointments to the judi- 
cial nominating commissions. 

Most newspaper editorial boards 
around the state have labeled these 
proposals an attack on the judiciary. 
They suggest the proposals are par- 
tisan responses to court actions on 
many recently passed pieces of leg- 
islation. If that is the case, we must 
improve our communication with 
legislators and work with them to 
at least understand court rulings 
that strike down laws many worked 
hard to create. We must develop dia- 
logue with our lawmakers and do ev- 
erything we can to make sure that 
our legislative branch does not ex- 
press its frustration by encroaching 
on the judicial branch. 

Notably, The Florida Bar takes 
few legislative positions and limits 
its input to issues concerning the 
administration of justice. Fortu- 
nately, these issues do not have a 
history of being actively addressed 
by the legislature—and for good rea- 
son. Most administration of justice 
issues are handled by the judiciary. 
If we are to maintain our delicately 


balanced system, we must all en- 
deavor to keep it that way. 

The reality is that an understand- 
ably crime-weary, angry, and often 
well-intentioned legislature threat- 
ens to politicize the one branch that 
must remain insulated from politi- 
cal forces. I urge you to contact rep- 
resentatives and beseech them to 
oppose placing rule-making power 
in the hands of the legislature, and 
packing the Supreme Court and the 
JNCs. If legislators have a beef with 
a particular court decision, discuss 
it with them. If they have problems 
with the JNCs, let them know that 
the JNCs have recently passed new 
rules aimed at promoting diversity 
and actively advertising judicial va- 
cancies to all lawyers. Encourage 
them to go to JNC interviews (they 
are open to the public) or to speak 
with commissioners about their pro- 
cess. JNC members tell me that they 
have successfully addressed a num- 
ber of complaints simply by explain- 
ing their procedures or inviting 
people to observe interviews or re- 
view applications. 

As we move through this legis- 
lative session, we look to our leg- 
islators to fulfill our democratic 
mandate and allow the judiciary to 
be independent. For a democracy 
to work, judges must be indepen- 
dent from the other branches of 
government. Finding myself on the 
shore of Omaha Beach at the peak 
of these legislative proposals 
brought our veterans’ fight for de- 
mocracy into sharp focus. An inde- 
pendent judiciary is the corner- 
stone of that democracy. Our 
soldiers died on the beaches of 
Normandy to protect this prin- 
ciple. Keeping in touch with legis- 
lators about these fundamental 
issues is the least we can do. O 


EpitH G. OSMAN 
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The Danger of Deadlock: 
Coercion in the Courtroom 


by Joseph Ward 


Swift justice demands more than just swiftness. 


s the preceding quote alludes, juries do not have 

easy tasks in delivering justice, particularly in 

criminal trials in which an accused’s life and 

liberty commonly lie at risk.” Not surprisingly, 
the differing backgrounds of jurors and their correspond- 
ingly different views of the evidence presented during 
trial often result in an inability, at least initially, to reach 
a unanimous verdict. When a jury “cannot reach a ver- 
dict by the required voting margin,” a hung, or dead- 
locked, jury results.* 

Deadlocked juries present a discouraging dilemma to 
trial judges and counsel hoping to avert costly retrials 
and avoid bogging down in a quagmire of drawn-out de- 
liberations. The primary danger jury deadlock poses for 
the unwary trial judge is the possibility of reversal on 
appeal due to the perception of court coercion. The lurk- 
ing danger of preservation failure looms with equal fore- 
boding for inattentive trial counsel. 

Generally, trial courts have wide discretion in mat- 
ters involving jury and trial management.‘ However, trial 
judges may not stray far from a predetermined path when 
a deadlocked jury erects a barrier to case resolution. 
When orchestrating jury deliberations, “a trial court 
should not couch an instruction to a jury or otherwise 
act in any way that would appear to coerce any juror to 
reach a hasty decision or to abandon a conscientious be- 
lief in order to achieve a unanimous position.” A trial 
judge must avoid any appearance of an attempt “to lead 
the jury to believe that they [are] required to reach a 
verdict.” 
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In 1983, Judge Glickstein of the Fourth District Court 

of Appeal summarized the considerations encompassing 
a trial court’s handling of a jury deadlocked during its 
deliberations: 
It is the genius of our jury system that twelve impartial per- 
sons, individually, applying a subjective standard, come to a 
common conclusion of defendant’s guilt beyond a reasonable 
doubt. This fundamental principle becomes subverted if a jury 
member is pressured to defer to the opinion of his peers, for 
unanimity is made a sham thereby. An objective standard is 
in effect substituted for the subjective, by virtue of the im- 
plication that the majority opinion is reasonable, and the 
minority, unreasonable. Here the trial court may have led 
one or more jurors to capitulate, against his or her conscien- 
tious judgment, because the court made it appear that un- 
less a verdict was reached great waste would occur and the 
court’s confidence in the jury’s common sense would some- 
how have been betrayed.’ 


In an effort to prevent jury coercion by trial judges, 
the Florida Supreme Court crafted a jury instruction 
commonly referred to as an Allen charge that “allows 
a jury to continue deliberations, even after it has an- 
nounced its inability to do so, where there is a reason- 
able basis to believe a verdict is possible, while cau- 
tioning jurors that they should not abandon their views 
just to get a verdict or to accommodate the majority.” 
The deadlock instruction is also referred to as a “dy- 
namite charge” for its “ability to blow apart deadlock.” 

Florida Standard Jury Instruction (Crim.) 3.06 on jury 
deadlock evolved from the concerns about trial court in- 
terference with jury deliberations first voiced by the U.S. 
Supreme Court in Allen v. United States, 164 U.S. 492 
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(1896). In Allen, the Court held that 
a jury instruction asking the mem- 
bers of the jury to reconsider their 
initial conclusions was not unduly 
coercive such that a mistrial was 
required, stating: 

While, undoubtedly, the verdict of the 
jury should represent the opinion of 
each individual juror, it by no means 
follows that opinions may not be 
changed by conference in the jury 
room. The very object of the jury sys- 
tem is to secure unanimity by a com- 
parison of views, and by arguments 
among the jurors themselves... . It 
cannot be that each juror should go to 
the jury room with a blind determina- 
tion that the verdict shall represent his 
opinion of the case at that moment, or 
that he should close his ears to the ar- 
guments of men who are equally hon- 
est and intelligent as himself.’° 


Since Allen, almost every state 
has applied some version of a dead- 
lock instruction. These Allen 
charge instructions promote judi- 
cial economy by decreasing the 
chance that an initially hung jury 
will require a mistrial.'’ The Allen 
charge embodied in Florida Stan- 


Florida appellate 
courts have found 
reversible error when 
the trial court either 
explicitly stated that 
it desired a verdict in 
the case or so 
indicated indirectly. 


dard Jury Instruction 3.06 pro- 
vides: 

I know that all of you have worked hard 
to try to find a verdict in this case. It 
apparently has been impossible for you 
so far. Sometimes an early vote before 
discussion can make it hard to reach an 
agreement about the case later. The 
vote, not the discussion, might make it 
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hard to see all sides of the case. 

We are all aware that it is legally 
permissible for a jury to disagree. There 
are two things a jury can lawfully do: 
agree on a verdict or disagree on what 
the facts of the case may truly be. 

There is nothing to disagree about on 
the law. The law is as I told you. If you 
have any disagreements about the law, 
I should clear them for you now. That 
should be my problem, not yours. 

If you disagree over what you believe 
the evidence showed, then only you can 
resolve that conflict, if it is to be resolved. 

I have only one request of you. By 
law, I cannot demand this of you, but I 
want you to go back into the jury room. 
Then, taking turns, tell each of the 
other jurors about any weakness of 
your own position. You should not in- 
terrupt each other or comment on each 
other’s views until each of you had a 
chance to talk. After you have done 
that, if you simply cannot reach a ver- 
dict, then return to the courtroom and 
I will declare this case mistried, and 
will discharge you with my sincere ap- 
preciation of your services. 

You may now retire to continue with 
your deliberations.” 


This deadlock instruction was 
first approved by the Florida Su- 
preme Court in State v. Bryan, 290 
So. 2d 482 (Fla. 1974). In Bryan, 
after learning that the jury was not 
close to reaching a verdict despite 
five and a half hours of deliberation, 
the trial court gave the jury a “bal- 
anced” Allen charge, “urging the 
minority jurors to carefully recon- 
sider their position to see if they 
could conscientiously agree with 
that of the majority of the jury.”” 
The Bryan court found the instruc- 
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tion given did not differ materially 
from the approved Standard Jury 
Instruction 2.19, the predecessor of 
the current 3.06 Allen charge." 
Under Florida’s current deadlock 
instruction framework, once a jury 
informs the court that it is dead- 
locked, in order to avoid “infect[ing] 
the very integrity of the fact-finding 
process,” the trial judge should ei- 
ther declare a mistrial or read the 
Allen charge of Standard Jury In- 
struction 3.06.'* However, the dead- 
lock or “dynamite” instruction should 
not be preemptively given before the 
jury has indicated deadlock.” 
® - Florida appellate courts have 
hd seieeiiiaieieiiels ume SEARCH ac court either explicitly stated that it 
Email igs@heirsearch.com desired a verdict in the case or so 
indicated indirectly.'* Even a note 
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from the trial judge to the jury re- 
questing that the jury “please con- 
tinue with your deliberations” has 
been reversed based on “the very 
real possibility that the jurors be- 
lieved that they were required to 
reach a verdict even if that meant 
compromising their positions.”'® 
Harmful error is frequently found by 
appellate courts when a trial judge 
does not read the Allen charge ver- 
batim,”® although such deviation 
has not always resulted in a find- 
ing of reversible error.?! Whether 
coercion by the trial judge improp- 
erly influenced a jury’s verdict is 
reviewed on appeal under a totality 
of the circumstances.” Relevant con- 
siderations include the content of 
the deadlock instruction given, the 
length of deliberation after the in- 
struction, the total length of delib- 
eration, and any indicia in the 
record of coercion or pressure on the 
jury.” 

The Florida Supreme Court’s re- 
cent decision in Thomas v. State, 
24 Fla. L. Weekly S461 (Fla. Sept. 
30, 1999), provides an excellent, if 
somewhat extreme, example of the 
circumstances 3.06 was fashioned 
to avoid. In Thomas, the jury be- 
gan its deliberations at approxi- 
mately 7 p.m. on a Saturday night 
and did not recess until after 4:30 
a.m. the next morning. In response 
to a request by the jury during de- 
liberations, the trial judge allowed 
the testimony of one witness to be 
reread, after which the foreman 
informed the judge that the jury 
was deadlocked 11-1. Despite de- 
fense counsel’s request for the 
Allen charge, the judge instructed 
the jury to “go back to the jury 
room and try one more time... . I 
would ask that you try to reach a 
verdict in this case. I can’t make 
you reach a verdict, but I would 
ask that you just go back and try 
one more time to come to a unani- 
mous verdict in this case.”** He 
subsequently informed the jury, “I 
must do everything that I can to 
have the matter resolved so that 
we would not have to start from the 
beginning on the case.”” 

After the jury again retired to de- 
liberate, the judge received a note 


from the jury indicating that it was 
still deadlocked.” The judge denied 
defense counsel’s motion for mis- 
trial, called the jury back into the 
courtroom, and instructed the jury 
to report back later that day at 1 
p.m. The foreman interrupted the 
judge at this point, stating “[t]he 
discussions have broken down to 
open hostility. It’s an unpleasant 


environment. Quite frankly, I don’t 
think we'll ever reach a decision.””” 
Several jurors were also crying. De- 
spite these indicators, the trial judge 
had the jury return later that day. 
The judge declined the state’s re- 
quest for an Allen instruction, stat- 
ing that “[t]he Allen charge simply 
tells them to do what they have done 
for the last eight to ten hours.” 
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Ultimately, the jury reached a guilty 
verdict. On review, the Supreme 
Court found reversible error, hold- 
ing “because we cannot conclude 
that the extreme circumstances pre- 
vailing here did not improperly in- 
fluence the jury’s verdict, we reverse 
Thomas’ convictions and remand for 
a new trial.””° 

As the preceding discussion 
makes clear, when jury deadlock 
occurs during deliberations, avoid- 
ing the appearance of coercion is the 
primary consideration for the trial 
judge. The case law indicates that 
when faced with a deadlocked jury, 
a trial judge wishing to avoid rever- 
sal on appeal has three options: 1) 
declare a mistrial; 2) read 3.06 ver- 
batim; or 3) be absolutely certain 
that any modified Allen charge in- 
cludes the specific statement that no 
juror should abandon his or her 
“conscientious convictions”® and 
that “it [is] acceptable for them to 
disagree and not reach a verdict.”* 
In sum, it would behoove a trial 
court to forbear any action that 
might give rise to a perception of 
coercion. 

Although a trial court’s excessive 
pressuring of the jury to conclude 
the case and reach a verdict is er- 
ror, a proper objection by counsel is 
vital for appellate review of any al- 
leged coercion. Where the judge 
gives a deadlock instruction in re- 
sponse to jury deadlock more than 
once, fundamental error has been 
found.*? However, failure to object 
to a modified Allen charge generally 
waives appellate review absent fun- 
damental error.** Timely objection 
is necessary in order to put the judge 
on notice that error may have oc- 
curred in the instruction given and 
to give the judge an opportunity to 
correct the error.** Objection is also 
crucial from the state’s perspective 
because once a trial court enters a 
judgment of acquittal after a jury 
deadlock, the judgment is no longer 
appealable since there has been no 
verdict.*® 

Preservation by proper objection 
from counsel is crucial if the trial 
court’s alleged coercion is to be pre- 
sented for appellate review. Coun- 
sel should make timely objection 


when the specter of coercion en- 
shrouds a deadlocked jury if the er- 
ror is to be exorcised on appeal. O 
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PREFACE 


Should Nonfinal Orders Determining 
Liability Be Immediately Appealable? 


by Susan W. Fox 


n April 1, 2000, the Appellate Court 
() Rules Committee filed a petition 

with the Supreme Court of Florida 
identifying a variety of areas in which the 
appellate rules may need improvement. The 
committee’s goal is to keep the rules clear, 
practical, consistent, and current, while 
avoiding traps for the unwary and needless 
delay. The current petition is a collection of 
points that have been raised during the past 
four years by court opinions, judges, and 
individual lawyers. 

Perhaps the most substantial proposed 
change included in the current petition is 
repeal of rule 9.130(a)(3)(C)(iv), which al- 
lows review of nonfinal orders determining 
liability. This proposal was advocated by the 
district court of appeal judges who serve on 
the committee. After debating the issue over 
the course of several years, the committee 
decided that decisional law has given an 
expansive reading to this rule, allowing 
nonfinal appeals in situations not intended 
to be reviewable and contrary to the under- 
lying philosophy of the rules. The commit- 
tee feels the rule should be repealed alto- 
gether. Alternatively, the committee 
proposes amending the rule to allow appeal 
of orders determining liability only “if en- 


tered prior to trial.” The Board of Gover- 
nors of The Florida Bar agreed, although 
not without debate. 

The two articles which follow were writ- 
ten by appellate lawyers who are passion- 
ate advocates for and against repeal of the 
rule. The articles were prepared in order to 
advocate their respective positions before 
the court, but are being published here so 
that others who may wish to be heard on 
the subject can fully understand the debate 
and be heard also. 

Anyone interested in advocating for or 
against this or any other proposal addressed 
in the petition may file comments with the 
court. To ascertain the deadline for filing 
comments, please check the Florida Bar 
News or the Supreme Court’s web site at 
www.FLCOURTS.org. The court will set 
oral argument in May or June 2000, and 
the oral argument date is usually the cut- 
off date for filing comments. 


Susan W. Fox has practiced appellate law with Macfarlane 
Ferguson & McMullen in Tampa for the past 23 years and heads 
the firm’s appellate section. She is board certified in appellate 
practice and serves as chair of the Appellate Court Rules Com- 
mittee. Ms. Fox is associate editor of The Record, Journal of the 
Appellate Practice and Advocacy Section, as well as editor of 
the F.A.W.L. State News. 


Opposing viewpoints by Joel D. Eaton and David B. Pakula begin on page 20. 
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or the present at least, jury 
verdicts finding liability in 
bifurcated trials are imme- 
diately appealable as 
“nonfinal orders” under Fla. R. App. 
P. 9.130(a)(3)(C)(iv). Although the 
Rules of Civil Procedure do not ap- 
pear to permit post-trial motions to 
be directed to such verdicts and the 
Rules of Appellate Procedure do not 
provide that rendition of such ver- 
dicts can be tolled by such motions, 
the Supreme Court of Florida re- 
cently concluded that post-trial mo- 
tions can be directed to such verdicts 
and that the motions will toll their 
rendition. Meyers v. Metropolitan 
Dade County, 24 Fla. L. Weekly 
$135 (Fla. March 18, 1999). The 
court also asked the Appellate Court 
Rules Committee to recommend re- 
visions to the appellate rules to in- 
corporate these conclusions. 

I have long been a proponent of 
repealing rule 9.130(a)(3)(C)(iv) al- 
together. I, therefore, proposed to 
the committee that it respond to the 
Supreme Court’s request by recom- 
mending repeal of the rule in its 
entirety. And I argued for repeal of 
the rule in a submission to the com- 
mittee, which I titled “Justification 
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The Uncertain 
Future of Rule 


for Repeal of Rule 9.130(a)(3)(C)(iv).” 
The text of the submission follows: 

Prior to 1977, Rule 4.2 permitted 
appeals from “orders granting par- 
tial summary judgment on liability 
in civil actions.” In 1977, this provi- 
sion was reworded to permit inter- 
locutory appeals from nonfinal or- 
ders that determine “the issue of 
liability in favor of a party seeking 
affirmative relief.” Rule 9.130 
(a)(3)(C)(iv). The reason for the 
change in wording is not set forth 
in the 1977 committee notes. All 
that the committee notes reveal is 
that, generally, rule 9.130 “substan- 
tially alters current practice” and 
that it was designed to limit inter- 
locutory appeals to “the most urgent 
interlocutory orders.” It is probable 
that the rule was reworded to ex- 
clude summary judgment orders dis- 
posing of collateral liability issues, 
like orders disposing of affirmative 
defenses or less than all counts of a 
plaintiffs complaint. It is improb- 
able that it was designed to expand 
the number of reviewable interlocu- 
tory orders. 

In an early construction of rule 
9.130(a)(3)(C)(iv), the Supreme 
Court read the rule very narrowly, 


by Joel D. Eaton 


with the following explanation: “The 
thrust of rule 9.130 is to restrict the 
number of appealable nonfinal or- 
ders. The theory underlying the 
more restrictive rule is that appel- 
late review of nonfinal judgments 
serves to waste court resources and 
needlessly delays final judgment.” 
Travelers Insurance Co. v. Bruns, 
443 So. 2d 959, 961 (Fla. 1984) (hold- 
ing that a summary judgment order 
determining that a defendant/ 
insurer’s policy provided coverage 
for a co-defendant/insured was not 
appealable under the rule). 


Even narrowly read, the rule is 
somewhat of an anomaly. It has no 
counterpart in the federal system 
and few, if any, counterparts in the 
remaining states. As a general rule, 
interlocutory rulings relating to 
resolution of the merits of the con- 
troversy are reviewable only after 
final judgment, when all the bits 
and pieces of the merits of the con- 
troversy have been resolved. Rule 
9.130 is generally consistent with 
this philosophy. All but one of the 


Continued on page 22 


The Proposal 
to Repeal Rule 


Penny Wise, Dollar Foolish 


by David B. Pakula 


y entering into the debate 

over the future of Florida 

Rule of Appellate Proce- 

dure 9.130(a)(3)(C)(iv), I 
may be stepping into a political 
minefield. District court of appeal 
judges would prefer that the rule be 
repealed to ease their workload, as 
well as to avoid some practical diffi- 
culties they encounter in applying 
the rule. Plaintiffs’ lawyers agree 
with the district court judges, but 
for another reason: They hope to 
proceed directly to final judgment 
without being derailed by a nonfinal 
appeal. Defense attorneys, on the 
other hand, seek to save their cli- 
ents from a judgment for damages 
in cases in which liability has been 
erroneously determined in favor of 
the plaintiff. 

Each of these viewpoints is legiti- 
mate. However, for the Supreme 
Court of Florida, which will decide 
the fate of rule 9.130(a)(3)(C)(iv), it 
is not a matter of choosing one view- 
point over another. The court must 
determine what is best for the over- 
all functioning of our judicial sys- 
tem. I believe the correct decision 
will be to retain the rule in its 
present form. 


Rule 9.130(a)(3)(C)(iv) authorizes 
appeals of nonfinal orders “deter- 
mining the issue of liability in fa- 
vor of a party seeking affirmative 
relief.” Since its promulgation in 
1977, appellate courts have dis- 
missed a number of appeals involv- 
ing orders not disposing of all liabil- 
ity issues in the case. See, e.g., 
Travelers Ins. Co. v. Bruns, 443 So. 
2d 959 (Fla. 1984); Heritage Paper 
Co. v. Farah, 440 So. 2d 389 (Fla. 
ist DCA 1983). The rule plainly al- 
lows appeals only of orders deter- 
mining “the” issue of liability, as 
opposed to “an” issue of liability. See 
Yelner v. Ryder Truck Rental, 683 
So. 2d 655 (Fla. 4th DCA 1996); 
Winkelman v. Toll, 632 So. 2d 130 
(Fla. 4th DCA 1994). 


Th view of that limitation, the rule 
has been applied to only a few types 
of nonfinal orders. The largest pro- 
portion by far of rule 9.130 
(a(3)(C)(iv) appeals consists of those 
taken from default orders. Prior to 
1977, rule 4.2 authorized nonfinal 
review of “orders granting or deny- 
ing motions to vacate defaults.” See 
In re Florida Appellate Rules, 211 
So. 2d 198, 199 (Fla. 1968). When 


rule 9.130 was promulgated, it did 
not specifically address defaults. 
However, the Supreme Court held 
that an order refusing to set aside a 
default is appealable under rule 
9.130(a)(3)(C)(iv) because it has the 
effect of an order determining the 
issue of liability in favor of a claim- 
ant. See Doctor’s Hosp. of Hollywood, 
Inc. v. Madison, 411 So. 2d 190 (Fla. 
1982). The rule has also been held 
to authorize appeals of orders strik- 
ing a party’s pleadings for a discov- 
ery violation, see Paramount Advi- 
sors, Inc. v. Schwartz, 591 So. 2d 671 
(Fla. 4th DCA 1991), Cadwell v. 
Cadwell, 549 So. 2d 1133 (Fla. 3d 
DCA 1989), or for a violation of pre- 
suit requirements in a medical mal- 
practice case, see Preferred Medical 
Plan, Inc. v. Ramos, 742 So. 2d 322 
(Fla. 3d DCA 1999), Pagan v. Smith, 
705 So. 2d 1034 (Fla. 3d DCA 1998). 

Opponents of rule 9.130 
(a)(3)(C)(iv) are curiously silent 
about default appeals. Appellate 
courts have been flooded with them, 
but no one seems to be complaining. 
The reason is that nonfinal review 
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orders listed in rule 9.130 deal with 
threshold defenses and interlocutory 
matters unrelated to resolution of the 
merits of the controversy; rule 
9.130(a)(3)(C iv) is the sole exception. 


The apparent justification for the 
exception is that an adjudication of 
liability on a motion for summary 
judgment, without a trial of the 
facts, is one of those “most urgent 
interlocutory orders” deserving of 
immediate review. While this propo- 
sition is debatable, summary judg- 
ments in favor of parties seeking 
affirmative relief are infrequent, 
and permitting appeals from them, 
therefore, does not overburden the 
appellate courts. And if the rule had 
been limited in that fashion, as its 
predecessor was, it would not have 
been particularly burdensome or 
problematical. Unfortunately, liti- 
gants began to use the rule for other 
purposes. 

The issue came to a head in Dauer 
v. Freed, 444 So. 2d 1012 (Fla. 3d 
DCA 1984). In that case, the trial 
court bifurcated the case and tried 
the liability issues to a jury, which 
returned a verdict against the de- 
fendants. The transcript of the trial 
was 18,000 pages in length. The 
defendants invoked the rule and 
appealed the verdict. The district 
court concluded that the rule— 
which required that the record con- 
sist of a mere appendix and that 
briefs be filed within 15 days after 
filing the notice of appeal—neither 
contemplated nor permitted such an 
appeal. See also Peters v. Menendez, 
491 So. 2d 1300 (Fla. 3d DCA 1986). 

In 1990, the committee considered 
a proposal to codify these decisions 
and limit the rule to orders that de- 
termine “the issue of liability in fa- 
vor of a party seeking affirmative 
relief, if entered prior to the com- 
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mencement of trial. . . .” This pro- 
posal failed. Instead, primarily be- 
cause of the urging of several dis- 
trict court judges on the committee, 
the committee voted to repeal the 
rule altogether. Before this recom- 
mendation was considered, however, 
the Supreme Court overruled Dauer 
v. Freed. In Metropolitan Dade 
County v. Green, 596 So. 2d 458, 459 
(Fla. 1992), the court concluded that 
jury verdicts in bifurcated trials 
were immediately appealable under 
“the plain language of the rule.” 
Turning the reasoning of the Bruns 
decision on its head, the court ob- 
served that judicial resources would 
be wasted if interlocutory appeals of 
such verdicts were not allowed. Sub- 
sequently, and without explanation, 
the court rejected the committee’s 
recommendation that the rule be 
repealed. See In re Amendments to 
the Florida Rules of Appellate Pro- 
cedure, 609 So. 2d 516, 517 (Fla. 
1992). 

In Green, the court left unan- 
swered the knotty problems of 
whether post-trial motions could be 
filed after a verdict finding liability 
in a bifurcated trial, whether such 
motions would toll rendition of the 
verdict, what aspects of the proceed- 
ings were reviewable in an appeal 
from the verdict, and the like. In 
1997, at the request of several dis- 
trict court judges on the committee, 
the committee explored ways in 
which to reduce the workload of the 
appellate courts. Once again, find- 
ing no substantial justification for 
the anomalous rule, and in an effort 
to reduce the number of interlocu- 
tory appeals, the committee voted to 
repeal the rule. That recommenda- 
tion is scheduled for submission to 
the Supreme Court at the end of the 
current cycle, in June 2000. 

Recently, in Meyers v. Metropoli- 


The Uncertain Future of 
Rule 
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tan Dade County, 24 Fla. L. Weekly 
$135 (Fla. March 18, 1999), and 
apparently unaware of the 
committee’s pending recommenda- 
tion, the Supreme Court concluded 
that post-trial motions could be di- 
rected to jury verdicts in bifurcated 
proceedings, and that such motions 
will toll rendition of the verdict. Al- 
though this conclusion was contrary 
to the plain language of rule 
9.020(h) (and a score of decisions 
holding that rendition of interlocu- 
tory orders cannot be tolled by mo- 
tions directed to them), the court 
concluded that “the current appel- 
late rules do not specifically address 
the unique issues presented by this 
case,” and it directed the committee 
to “recommend appropriate revi- 
sions to the rules.” The question that 
remains is whether the committee 
should adhere to its recommenda- 
tion to repeal the rule altogether, 
which will moot the problem en- 
tirely, or whether it should under- 
take the drastic revisions contem- 
plated by Meyers. 


If the rule had been narrowly read 
and limited to summary judgment 
orders determining liability, it prob- 
ably would have been palatable. 
Even in that circumstance, however, 
the rule is frequently used for little 
purpose other than to derail and 
delay the proceedings in the trial 
court, often adding up to a year to 
resolution of the controversy. And 
because such orders are cautiously 
granted in the first place, reversals 
are rare in any event. But the real 
difficulty with the rule is that it has 
not been read narrowly, and the ex- 
pansive reading it has been given 
has rendered it highly problemati- 
cal in application, confusing and dif- 
ficult to square with other rules in 
operation, and unduly burdensome 
on the appellate courts. 

For example, in its short exist- 
ence, the rule has required the Su- 
preme Court to resolve conflicts in 
and questions concerning its inter- 
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pretation on at least six occasions. 
In addition to Bruns, Green, and 
Meyers, see Doctor’s Hospital of Hol- 
lywood, Inc. v. Madison, 411 So. 2d 
190 (Fla. 1992); Sunny South Air- 
craft Service, Inc. v. Inversiones, 
1120 C.A., 417 So. 2d 676 (Fla. 
1982); Canal Insurance Co. v. Reed, 
666 So. 2d 888 (Fla. 1996). And the 
district courts have spent an inor- 
dinate amount of time writing opin- 
ions resolving motions to dismiss 
directed to appeals taken from the 
rule, often with inconsistent results. 
See the numerous decisions collected 
in Padovano, Florida Appellate 
Practice, §22.9 (2d ed. 1997). 


The most difficult problems cre- 
ated by the expansive reading of the 
rule arise in the context of orders 
determining liability during the 
course of a trial of the merits. For 
example, if a trial court were to di- 
rect a verdict on liability in favor of 
a plaintiff at the close of the evi- 
dence, the present construction of 
the rule would appear to permit an 
immediate interlocutory appeal of 
that order. If such an appeal were 
taken, then a motion to stay further 
proceedings would lie in the trial 
court under rule 9.130(f), and the 
trial court’s ruling would be review- 
able in the district court under rule 
9.310(f)—all notwithstanding that 
the case is ready for submission to 
the jury for a determination of dam- 
ages. And even if the motion to stay 
were denied, the trial court would 
still be prohibited from entering a 
final judgment on the subsequent 
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jury verdict by rule 9.130(f), until 
the interlocutory appeal was decided 
with finality. What usually follows 
in this circumstance is a motion to 
relinquish jurisdiction to permit the 
trial court to enter a final judgment 
on the jury verdict, which moots the 
interlocutory appeal and requires a 
second, plenary appeal of the final 
judgment, and the entire exercise 
amounts to a vast shuffling of pa- 
pers with little purpose but delay, 
confusion, and the waste of time and 
resources. 

A similar scenario is presented 
when a trial court bifurcates the li- 
ability issues from the damage is- 
sues, but intends to try the damage 
issues to the same jury if the plain- 
tiff receives a favorable verdict on 
liability (as all trial courts now must 
do in every case in which punitive 
damages are in issue). Upon return 
of a verdict favoring the plaintiff on 
liability, the defendant may imme- 
diately appeal, leading to the same 
rounds of motion practice and shuf- 
fling of papers which arise in the 
prior example. 

And even in the situation in which 
interlocutory appeals are authorized 
by Green—a verdict on liability in a 
bifurcated trial where the damages 
are to be tried to a separate finder- 
of-fact in the future—the problems 
are enormous. At present (with the 
exception of Meyers), the case law 
uniformly holds that motions di- 
rected to interlocutory orders do not 
toll their rendition, and rule 
9.020(h) is rather explicit on this 
point. The Rules of Civil Procedure 
are also somewhat ambiguous as to 
whether post-trial motions can be 
filed in such a circumstance, or 
whether they must await resolution 
of the entire controversy. Post-trial 
motions directed to the verdict must 
be filed in order to preserve certain 
issues for appeal, of course, so the 
appeals recognized in Green will re- 
quire a drastic rewrite of both the 
appellate rules and the Rules of 
Civil Procedure (which must logi- 
cally require that post-order motions 
directed to any order determining 
liability in favor of a party seeking 
affirmative relief, like a summary 
judgment order to that effect, toll 


rendition of such orders as well). In 
addition, permitting an appeal of a 
verdict in this circumstance inevi- 
tably stops the case in its tracks, 
because it is the rare circuit court 
judge who will try the damage is- 
sues while an interlocutory appeal 
of the liability verdict is pending and 
entry of a final judgment is prohib- 
ited. The result is typically a delay of 
a year or more in resolution of the 
merits of the controversy. 

Moreover, in all three of the cir- 
cumstances sketched above, a com- 
plete record and a transcript of the 
trial will be required, and rule 
9.130—which limits the record to a 
mere appendix and requires service 
of the appellant’s brief within 15 
days of filing the notice of appeal— 
is obviously not designed for such an 
appeal. The inevitable result is a 
motion to treat the appeal as a ple- 
nary appeal under rule 9.110, which 
is usually granted, and the purpose 
of rule 9.130’s form of expedited re- 
view is entirely defeated. If such 
appeals are to be treated as plenary 
appeals in any event, as they ordi- 
narily are, it would make far more 
sense to allow the trial court to com- 
plete its labors and then review the 
entire case in a plenary appeal from 
the final judgment. 


It should also be observed that 
permitting appeals from jury ver- 
dicts in bifurcated trials finds no 
support in the apparent justification 
for the rule. As noted previously, the 
apparent justification for the rule is 
that an adjudication of liability on 
a motion for summary judgment, 
without a trial of the facts, is one of 
those “most urgent interlocutory 
orders” deserving of immediate re- 
view. But once the liability issues 
have been tried to resolution by a 
jury in a bifurcated trial, that justi- 
fication no longer exists. The only 
other arguable justification for per- 
mitting such appeals is to save the 
parties and the trial court the addi- 
tional time and expense of a trial of 
the damage issues if the verdict is 
ultimately overturned on appeal. 
Courts have routinely rejected this 
as a justification for permitting in- 
terlocutory review by way of certio- 
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rari, however, so it would appear to 
be a poor justification for the inter- 
locutory review authorized by Green. 
See, e. g., Martin-Johnson, Inc. v. Sav- 
age, 509 So. 2d 1097, 1100 (Fla. 1987). 


The foregoing conundrums are 
not the only conundrums created by 
an expansive reading of the rule. 
After New Deal Cab Co. v. Stubbs, 
90 So. 2d 614 (Fla. 1956), and Davis 
v. Sobik’s Sandwich Shops, Inc., 351 
So. 2d 17 (Fla. 1977), trial courts are 
permitted to enter summary judg- 
ments and grant directed verdicts in 
favor of a plaintiff but against no 
particular defendant, leaving it toa 
jury to determine which of the sev- 
eral defendants is ultimately to be 
found liable to the plaintiff. District 
courts have reviewed such orders 
under rule 9.130(a)(3)(C)(iv). See, e. 
g., Jartran, Inc. v. Abel, 500 So. 2d 
638 (Fla. 3d DCA 1986). Review of 
such orders is entirely anomalous, 
however, because it permits inter- 
locutory appeals by defendants who 
may never be found liable to the 
plaintiff at all. 

And what of the circumstance of 
the multi-count action in which a 
plaintiff receives a summary judg- 
ment, a directed verdict, or a jury 
verdict in a bifurcated trial on the 
issue of liability on one count of the 
action but not on the others? Accord- 
ing to the dissenting judge in Mi- 
ami Columbus, Inc. v. Ramlawi, 687 
So. 2d 1378 (Fla. 3d DCA), review 
denied, 697 So. 2d 511 (Fla. 1997), 
the plain language of the rule and 
the expansive reading given to it by 
Green authorizes an appeal of such 
an order. According to the majority, 
however, the rule “applies only to 
orders which determine ‘the’ rather 
than ‘an’ issue of liability” (687 So. 
2d at 1379), and it, therefore, does 
not authorize an interlocutory ap- 
peal of such an order. See also Yelner 
v. Ryder Truck Rental, 683 So. 2d 
655 (Fla. 4th DCA 1996), and 
Winkelman v. Toll, 632 So. 2d 130 
(Fla. 4th DCA 1994), which reach 
similar conclusions in analogous cir- 
cumstances. A rule which is subject 
to such hair-splitting has little to 
recommend it, and creates an inor- 
dinate burden on the appellate 
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courts that is plainly undesirable— 
and the result in Ramlawi (and 
similar cases) was most likely mo- 
tivated in any event by a desire to 
rigorously restrict the reach of the 
rule rather than expand it further, 
which is recommendation enough 
for repeal of the rule altogether. 

And what of the circumstance in 
which a defendant counterclaims 
against a plaintiff and the liability 
issues on both claims are bifurcated 
and tried, the plaintiff wins on its 
claim, the counter-plaintiff loses on 
its claim, and an appeal is taken 
from the verdict finding in favor of 
the plaintiff? Is such an appeal to 
be dismissed under the reasoning of 
Ramlawi, or is it to be entertained 
under the “plain language of the 
rule” and the expansive reading 
given to it by Green? And if the ap- 
peal is entertained, what is the 
scope of review in the interlocutory 
appeal? Can the district court re- 
view errors affecting both claims in 
the single trial, or is it limited to 
reviewing errors affecting only the 
plaintiffs claim and must review 
errors affecting the defendant’s 
counterclaim in a separate plenary 
appeal from the final judgment en- 
tered on the counterclaim? At 
present, there is no answer to this 
conundrum in the decisional law. 
And additional conundrums are cer- 
tain to appear in the future as the 
limits of the rule are probed and 
tested for various tactical and stra- 
tegic purposes by ever-inventive 
counsel. 

As the majority noted in Ramlawi, 
it is the “general principle that 
piecemeal appeals in pending litiga- 
tion are undesirable” (687 So. 2d at 
1379). Yet that is precisely what rule 
9.130(a)(3)(C)(iv) now permits, in 
numerous circumstances, at a level 
of complexity that has consistently 
taxed the acumen of the appellate 
courts and taken up an inordinate 
amount of their time. All of the or- 
ders that are now appealable under 
rule 9.130(a)(3)(C)(iv) can be re- 
viewed in a plenary appeal from a 
final judgment under rule 9.110, 
which is the rule they typically end 
up being reviewed under in any 
event—and which is where they are 


reviewed in nearly every other ju- 
risdiction in the nation. 

To permit review of such orders 
in the courts of this state causes 
substantial delays in resolution of 
the merits of controversies, and, on 
balance, wastes a considerable 
amount of time and judicial re- 
sources. It also reflects a level of 
cynicism in the trial courts of this 
state that is entirely unwarranted. 
At minimum, the rule should be lim- 
ited, as its predecessor was, to sum- 
mary judgments finding liability 
prior to the commencement of trial, 
but there is really very little reason 
to justify even this limited type of 
piecemeal review. And because the 
workload of the appellate courts de- 
serves to be pared wherever it can 
reasonably be reduced without 
substantial prejudice to litigants, the 
rule should be repealed in its entirety. 


At its June 1999 meeting, the 
committee voted (with near unanim- 
ity) to stick to its previous recom- 
mendation that rule 9.130 
(a)(3)(C)(iv) be repealed in its en- 
tirety. It also voted to recommend 
as an alternative that the rule at 
least be limited to its apparent ini- 
tial intent—to review of nonfinal 
orders determining the issue of li- 
ability in favor of a party seeking 
affirmative relief, “if entered prior 
to trial.” The recommendation is 
scheduled for submission to the Su- 
preme Court at the end of the cur- 
rent rules cycle, in June 2000. It 
remains to be seen whether the rec- 
ommendation will be accepted. All 
that can be said at the moment is 
that the future of rule 9.130 
(a\(3)(C)(iv) is uncertain, and that it 
may not survive the turn of the cen- 
tury. In the meantime, don’t forget 
to send your $250 check with your 
notice of appeal. UO 
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of default orders has proven enor- 
mously successful. The orders are 
generally entered early in the liti- 
gation before significant resources 
have been committed to the case. 
The reversal rate of default orders 
is uncommonly high. 


Immediate review of default rul- 
ings promotes the longstanding pub- 
lic policy favoring resolution of cases 
on their merits rather than on 
nonintentional procedural mistakes. 
See e.g., Lindell Motors, Inc. v. Mor- 
gan, 727 So. 2d 1112 (Fla. 2d DCA 
1999); Florida West Coast R.R. v. 
Maxwell, 601 So. 2d 298 (Fla. 1st 
DCA 1992); Apolaro v. Falcon, 566 
So. 2d 815 (Fla. 3d DCA 1990). In 
medical malpractice cases, nonfinal 
appellate review also prevents an 
unconstitutional denial of access to 
courts that occurs when a trial court 
erroneously strikes a party’s plead- 
ings for failure to comply with pre- 
suit requirements. See Preferred 
Medical Plan, Inc. v. Ramos, 742 So. 
2d 322 (Fla. 3d DCA 1999); Pagan 
v. Smith, 705 So. 2d 1034 (Fla. 3d 
DCA 1998). 

In addition, nonfinal review of 
default orders saves a huge amount 
of time and expense in both the trial 
and appellate courts. Consider the 
following “worst case” scenario: 

The plaintiff swes ABC Corpora- 
tion for injuries allegedly sustained 
in a collision with an automobile 
negligently operated by an ABC em- 
ployee in the course and scope of her 
employment. ABC immediately as- 
signs the case to outside counsel. As 
a result of a calendaring mistake, 
however, the attorney fails to timely 
respond to the complaint and a 
clerk’s default is entered. ABC’s at- 
torney unsuccessfully moves to set 
aside the default. The attorney can- 
not appeal the trial judge’s refusal 
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to set aside the default because rule 
9. 130(a)(3)(C)(iv) has been repealed. 
He will have to wait until the end of 
the case to appeal the judge’s ruling. 

After two years of discovery, a trial 
is held on damages during which the 
issue of causation is hotly contested. 
Several medical experts are called to 
testify and the trial drags on for five 
days. The jury awards the plaintiff 
$2,000,000. ABC appeals and posts 
a supersedeas bond to stay execution 
of the judgment. ABC feels confident 
it will obtain a reversal because of 
the trial judge’s erroneous refusal to 
set aside the default. However, in 
order to avoid a waiver of appellate 
rights, ABC must also raise several 
viable issues arising from the dam- 
ages trial. 

The appellate court reverses the 
final judgment based on the errone- 
ous default ruling, holding that ABC 
showed excusable neglect and a 
meritorious defense. After another 
year of discovery, a six-day trial is 
held on liability and damages. The 
only liability issue is whether ABC’s 
employee was acting within the scope 
of her employment when the accident 
occurred. Less than a day of trial 
time is spent on that issue. The jury 
renders a defense verdict, finding 
that ABC’s employee was not acting 
in the course and scope of her em- 
ployment. A final judgment is en- 
tered and it is affirmed on appeal. 

As a result of being denied imme- 
diate review of the erroneous default 
ruling, the plaintiff, ABC and the 
court system all suffered. Most of 
the damages discovery, as well as a 
lengthy trial and appeal of damages 
issues, could easily have been 
avoided. 

For ABC, the “worst case” scenario 
can actually get worse. A defendant 
such as ABC can effectively lose the 
right to appeal an erroneous default 
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or other liability ruling without 
nonfinal review. Suppose ABC is 
underinsured, has a poor credit rat- 
ing, and low cash reserves. As a re- 
sult, the company is unable to post 
a sufficient cash or surety bond to 
obtain an automatic stay of execu- 
tion of the $2,000,000 judgment. See 
Fla. R. App. P. 9.310(b)(1). The 
plaintiff begins collection efforts 
which, if successful, will drive ABC 
out of business. ABC is pressured 
into a monetary settlement, thereby 
forfeiting its legitimate liability de- 
fense on the merits. 

Aside from default appeals, rule 
9.130(a)(3)(C)(iv) generates a rela- 
tively small volume of pretrial ap- 
peals. Even critics of the rule admit 
that trial judges rarely enter sum- 
mary judgments or similar orders 
that completely determine the issue 
of liability in favor of a claimant. 
Yet, the critics complain about the 
large number of appellate decisions 
determining what constitutes “the” 
issue of liability. 

It is true that there have been a 
number of appellate decisions con- 
cerning the wording of the rule. But 
that does not justify repealing it. 
Think of what would happen if we 
eliminated every rule or statute that 
has required judicial interpretation. 
There would be precious few rules 
and statutes remaining. 


Moreover, it is unlikely that 
there will be a significant volume of 
appellate litigation in the future 
over what constitutes “the” issue of 
liability. After more than 20 years 
of testing the limits of rule 
9.130(a)(3)(C)(iv), its parameters 
are now well defined. 

One area of the law in which the 
immediate review of summary judg- 
ments determining liability is fairly 
common and has yielded positive 
results is the field of inverse con- 
demnation. Rule 9.130(a)(3)(C)(iv) 
authorizes appeals of partial sum- 
mary judgments determining that a 
“taking” has occurred. These deter- 


} 


minations are frequently reversed 
on appeal, thereby avoiding the ne- 
cessity of proceeding with a trial on 
complex valuation issues. See, e.g., 
State, Dep’t of Transp. v. Miccosukee 
Village Shopping Ctr, 621 So. 2d 516 
(Fla. lst DCA 1993), approved, 638 
So. 2d 47 (Fla. 1994); State, Dep’t of 
Transp. v. Weisenfeld, 617 So. 2d 
1071 (Fla. 5th DCA 1993), approved, 
640 So. 2d 73 (Fla. 1994); State, 
Dep’t of Envtl Regulation v. 
Schindler, 604 So. 2d 565 (Fla. 2d 
DCA), rev. denied, 613 So. 2d 8 (Fla. 
1992). Everyone benefits from the 
procedure: the landowner, the gov- 
ernmental entity, and ultimately, 
the taxpayers who must foot the bill. 


Probably the fewest number of 
9.130(a)(3)(C)(iv) appeals are taken 
from liability verdicts in bifurcated 
trials. Nonetheless, these appeals 
have drawn more criticism than any 
other application of the rule. The 
Supreme Court has held that the 
rule authorizes nonfinal review of 


liability verdicts that are “rendered” 
for appellate purposes when the ver- 
dict form or an order denying a 
timely post-trial motion is filed with 
the clerk’s office. See Meyers v. Met- 
ropolitan Dade County, 24 Fla. L. 
Weekly S135 (Fla. March 18, 1999); 
Metropolitan Dade County v. Green, 
596 So. 2d 458 (Fla. 1992). 

Those who advocate the elimina- 
tion of liability verdict appeals con- 
tend that rule 9.130(a)(3)(C)(iv) was 
never intended to apply to liability 
rulings made after trial commences. 
However, the history of the rule’s 
promulgation and the committee 
notes do not support that contention. 
The committee notes state vaguely 
that the review of nonfinal orders 
under the rule is “based on the ne- 
cessity or desirability of expeditious 
review.” What would cause expedi- 
tious nonfinal review to be “neces- 
sary” or “desirable” is not specified. 
The notes also refer at one point to 
“urgent interlocutory orders.” Yet, 
once again there is no guidance as 


to what makes an order “urgent.” 
The rule’s history does not pro- 
vide any guidance either. The com- 
mittee notes observe that rule 9.130 
“replaces former rule 4.2 and sub- 
stantially alters current practice.” 
Rule 4.2 authorized nonfinal review 
of orders “formerly. . . cognizable in 
equity,” “relating to venue or juris- 
diction over the person,” “granting 
partial summary judgment,” and 
“granting or denying motions to va- 
cate defaults.” See In re Florida Ap- 
pellate Rules, 211 So. 2d at 199. The 
wording of rule 9.130 is different 
from its predecessor’s: in some re- 
spects, it is broader; in other re- 
spects, it is narrower. Thus, one 
could debate endlessly about the 
meaning of the broadening or nar- 
rowing of nonfinal review without 
reaching any firm conclusions. 
The only real guidance comes 
from the language of the rule and 
the Supreme Court’s interpretation 
of it. On two occasions, the Supreme 
Court has held that allowing ap- 
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peals of liability verdicts under rule 
9.130(a)(3)(C (iv) is consistent with 
the plain language of the rule and 
its underlying purpose of promoting 
judicial economy. See Meyers, 24 Fla. 
L. Weekly at S135; Green, 596 So. 
2d at 458-59. In Green, the court 
enforced the plain language of the 
rule: 

We thus only need to ask whether an 
issue of liability was determined here. . 
. . [The term “liability”] obviously in- 
cludes a jury determination of liability 
not yet reduced to a dollar sum. Accord- 
ingly, the jury’s verdict here meets the 
plain language of the rule of procedure, 
because it has determined an issue of 
liability. 


Green, 596 So. 2d at 458. 


The court in Green went on to re- 
ject two arguments made by oppo- 
nents of liability verdict appeals. 
The court first addressed the argu- 
ment that rule 9.130(a)(3)(C)(iv) 
contemplates an expedited form of 
review which is inconsistent with 
allowing review of liability verdicts 
in bifurcated trials. The Supreme 
Court disagreed with that argument 
for the common sense reason that 
the courts are flexible enough to ac- 
commodate deviations from the or- 
dinary type of nonfinal appeal: 
[T]he shorter time limitations for inter- 
locutory appeals do not necessarily im- 
ply expedited review in every case. The 
appellate court has complete discretion 
to devote whatever resources are neces- 
sary to resolve the issues at hand once 
it obtains jurisdiction of the cause. Like- 
wise, we find it difficult to believe that 
the parties in a complex case would not 
submit the full record; and even if they 
did not, the appellate court has jurisdic- 


tion to order up the record whenever nec- 
essary. 


Green, 596 So. 2d at 459 (emphasis 
in original text). 

The court then addressed the ar- 
gument that allowing appeals of bi- 
furcated liability verdicts wastes 
judicial resources by potentially al- 
lowing two appeals in the same case. 
The court acknowledged the possi- 
bility of two appeals, but found that 
the potential benefit of allowing re- 
view of liability verdicts outweighs, 
or at worst balances out, the poten- 
tial burden of two appeals: 


If interlocutory appeals of this type are 
not allowed, then judicial resources will 
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be wasted in those cases in which the 
liability phase was flawed, since the pro- 
ceeding on damages would be rendered 
pointless. If interlocutory appeals are al- 
lowed, however, then we risk encourag- 
ing two separate appeals arising from a 
single case. At worst, the disadvantages 
of these two methods balance each other 
out. 

Id. (emphasis in original text). 

In Meyers, the Supreme Court re- 
affirmed its commitment to allow- 
ing appeals of liability verdicts in 
bifurcated trials. The court sug- 
gested that appeals from liability 
verdicts in bifurcated trials are 
merely the logical extension of the 
trial judge’s determination that the 
case warrants bifurcation in the in- 
terests of judicial economy: 
[Allowing review of liability verdicts in 
bifurcated trials] furthers the purpose 
of a bifurcated proceeding and the in- 
terlocutory appeal rule, which are to 
promote judicial economy and to permit 
immediate review of the determination 
of liability before the case proceeds any 
further. 

Meyers, 24 Fla. L. Weekly at S135. 

Opponents of rule 9.130 
(a(3)(C)(iv) assert that the rule will 
be used to appeal all kinds of rul- 
ings that were not contemplated by 
the Supreme Court. But that has not 
occurred in the past, and there is no 
reason to conclude that it will occur 
in the future. 

As a practical matter, the rule 
permits appeals only in the context 
of a “non-continuous” bifurcated 
trial, i.e., one in which issues of li- 
ability and damages will be tried 
before two different juries, or before 
the same jury on two separate occa- 
sions. Theoretically, directed ver- 
dicts and jury verdicts in continu- 
ous trials may be appealed under 
the rule. However, mid-trial directed 
verdict rulings are rarely, if ever, 
reduced to a written order and 
thereby “rendered” for appellate 
purposes. Liability verdicts in con- 
tinuous trials may be technically 
“rendered,” but they are generally 
nonappealable due to time con- 
straints. An aggrieved litigant can- 
not appeal the verdict unless the 
trial judge stays the damages trial. 
A request for a discretionary stay in 
the middle of a continuous trial is 
not likely to be granted. 

Another limitation of rule 


9.130(a)(3)(C (iv), as it applies to li- 
ability verdicts, is that it allows re- 
view only of the jury’s determination 
of liability itself. The rule does not 
authorize review of previous inter- 
locutory rulings. See Amerada Hess 
Corp. v. National R.R. Passenger 
Corp., 746 So. 2d 1095 (Fla. 4th DCA 
1999). 

In Amerada Hess, the court la- 
mented that its review was limited 
to the liability verdict itself, thus 
precluding its review of a previous 
interlocutory ruling. Hess sued the 
railroad for damages in connection 
with environmental cleanup and 
claims paid to third parties follow- 
ing a train-truck collision. The rail- 
road counterclaimed against Hess 
for damages the railroad incurred. 
A bifurcated trial on liability was 
held during which the trial judge 
granted a directed verdict in favor 
of the railroad on one of Hess’s theo- 
ries that the railroad was negligent. 
The jury found Hess to be 100 per- 
cent at fault. 

Hess appealed the liability verdict 
pursuant to rule 9.130(a)(3)(C)(iv) 
and Green. One of the issues Hess 
raised was that the trial court erred 
in granting a directed verdict in fa- 
vor of the railroad on Hess’ theory 
that the railroad was negligent. Ar- 
guably, the directed verdict affected 
the jury’s determination that Hess 
was 100 percent at fault and, there- 
fore, was pertinent to the appellate 
court’s review. Nonetheless, the 
Fourth District Court of Appeal 
found itself unable to review the di- 
rected verdict ruling because it did 
not determine “the issue of liability 
in favor of a party seeking affirma- 
tive relief.” 


The court observed that judicial 
economy might be better served if 
rule 9.130(a)(3)(C)(iv) were ex- 
panded to allow review of previous 
interlocutory orders: 


Because the purpose of allowing review 
of verdicts on liability in bifurcated tri- 
als is to “promote judicial economy,” our 
supreme court may wish to consider ex- 
panding our scope of review so that we 
can review these verdicts as if they were 
final judgments. 


Amerada Hess, 746 So. 2d at 1095 (ci- 
tation omitted). 


In view of the limitations of liabil- 
ity verdict appeals, it is unlikely 
that appellate courts will ever be 
inundated by them. When appellate 
review occurs, it will be justified 
from a cost-benefit viewpoint. Ap- 
pealable liability verdicts are ren- 
dered only after a trial judge has 
already determined that a damages 
trial should be delayed pending a 
trial on liability. Presumably, trial 
judges make such determinations 
only when they believe a noncon- 
tinuous bifurcated trial will serve 
the interests of judicial economy. 

Trial judges typically order non- 
continuous bifurcated trials in cases 
in which the damages issues are 
complex and will take several days 
or weeks to try. Litigants on both 
sides often agree to the procedure 
in the interests of saving the time 
and expense of trying damages. 
Cases frequently settle once liabil- 
ity has been correctly determined. 


Without a right of immediate re- 
view of an erroneous liability deter- 
mination, the benefits of bifurcation 
are lost. The defendant is forced to 
proceed with a trial on damages for 
the sole purpose of returning to the 
position it occupied before the erro- 
neous liability determination was 
rendered. The plaintiff must finance 
the costs of a damages trial even 
though it may ultimately be a los- 
ing proposition because liability is 
weak or nonexistent. 

Rule 9.130(a)(3)(C)(iv)’s detrac- 
tors contend that liability verdict 
appeals needlessly delay the entry 
of final judgment. However, if the 
liability determination is erroneous, 
then rushing to judgment is a worth- 
less endeavor. I am not aware of in- 
stances in which defendants are 
abusing the rule by filing meritless 
appeals for the purpose of delaying 
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the entry of judgment. In any event, 
it is up to trial judges to curb such 
potential abuses in the first instance 
by granting discretionary stays of 
damages trials only in cases in 
which such relief is warranted. In 
addition, appellate courts will no 
doubt impose appropriate sanctions 
against litigants who abuse the 
nonfinal appeal rule. 

In the past, bifurcation and 
nonfinal review together have pro- 
vided an ideal remedy in inverse 
condemnation cases. See e.g., South 
Florida Water Management Dist. v. 
Basore of Fla., Inc., 723 So. 2d 287 
(Fla. 4th DCA 1998), rev. denied, 740 
So. 2d 527 (Fla. 1999); Town of Ju- 
piter v. Alexander, 747 So. 2d 395 
(Fla. 4th DCA 1998); City of Key 
West v. Berg, 655 So. 2d 196 (Fla. 
3d DCA), rev. denied, 663 So. 2d 629 
(Fla. 1995); Florida Game and Fresh 
Water Fish Common v. Flotilla, Inc., 
636 So. 2d 761 (Fla. 2d DCA), rev. 
denied, 645 So. 2d 452 (Fla. 1994); 
Froward County v. Wakefield, 636 
So. 2d 123 (Fla. 4th DCA 1994); 
State, Dept. of Envtl Regulation v. 
Mackay, 544 So. 2d 1065 (Fla. 3d 
DCA 19839). If review of liability ver- 
dicts is eliminated, an increased 
number of valuation trials will be 
held at the taxpayers’ expense. 

In my opinion, rule 9.130 
(a)(3)(C)(iv) should not be repealed 
either in whole or in part. For the 
price of some additional nonfinal 
appeals, the judicial system runs 
more efficiently and the substantive 
rights of litigants are afforded 
greater protection under the rule’s 
current version. If a change in the 
rule is to be made, the change should 
be in accordance with the Fourth 
DCA’s suggestion in Amerada Hess 
that liability verdicts should be re- 
viewed as if they were final judg- 
ments, in order to allow review of 
previous interlocutory rulings. 

If the rule is left intact, an amend- 
ment of the definition of “rendition,” 
as set forth in rule 9.020, to conform 
with the Supreme Court’s decision 
in Meyers will not be difficult. Rule 
9.020 simply needs to say that a li- 
ability verdict is rendered when a 
signed verdict form is filed with the 
clerk of the lower tribunal, and that 


rendition is postponed until an or- 
der disposing of a timely motion for 
new trial or judgment notwithstand- 
ing the verdict is filed with the clerk. 
Likewise, if rule 9.130(a)(3)(C)(iv) is 
expanded along the lines suggested 
in Amerada Hess, the necessary ap- 
pellate rules amendment can be ac- 
complished without overtaxing the 
collective acumen of the appellate 
bench and bar. U 
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Trial Lawyers Forum 


Preserving Appellate Rights at Trial 


and in Post-trial Proceedings 


s a trial lawyer, you cer- 

tainly do not want to 

waive your client’s appel- 

late rights unintention- 
ally. Nonetheless, the same types 
of unintended waivers seem to oc- 
cur regularly in Florida courts, even 
with experienced trial counsel. A 
review of the most common mis- 
takes may help you avoid unin- 
tended waivers. 


The Trial Begins 

Perhaps the most complicated 
procedure for preserving an objec- 
tion occurs with jury selection. If 
you want to preserve the right to 
appeal the trial court’s refusal to 
excuse a juror for cause, you must 
exhaust all of your peremptory chal- 
lenges, request additional chal- 
lenges, and identify the juror which 
would have been stricken with the 
additional challenges.' Although 
you may feel that you have pre- 
served the error by jumping 
through these hoops, you waive the 
objection if you subsequently accept 
the jury without renewing the ob- 
jection or conditioning the accep- 
tance of the jury on the objection.” 

If the trial court rules against 
your client on a motion in limine, 
you may think you have preserved 
the ruling for appellate review. You 
probably would be wrong. It is gen- 
erally held that an offer of proof of 
evidence excluded by an order in 
limine must be made at trial in or- 
der to preserve the claim of error.* 
Similarly, when you unsuccessfully 
move in limine to exclude evidence, 
you must also object to the intro- 
duction of that evidence at trial.‘ 
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by Gerald W. Pierce 


This column provides 
a short course for 
avoiding 
embarrassing 
mistakes. Regardless 
of the result at trial, 
your case may be 
won or lost at the 
appellate level. 


The general rule for motions in 
limine is a product of an adherence 
to the principles of the contempo- 
raneous objection rule.® The rule is 
intended to give trial judges an op- 
portunity to address objections 
made by counsel in trial proceed- 
ings and correct errors, and it also 
prohibits counsel from intentionally 
allowing errors to go uncorrected as 
a trial tactic.* There is authority for 
the proposition that it is not neces- 
sary to make an offer of proof at 
trial if an adequate record of the 
excluded evidence has been made at 
the hearing on the motion in limine.’ 
Make the offer of proof anyway. 


Evidentiary Rulings 
One of the guiding principles of 


appellate review is found in F-.S. 
§90.104(1)(a) (1997), which pro- 
vides that an error in the admission 
of evidence is not preserved with- 
out a timely objection stating the 
specific ground if the specific ground 
is not apparent from the context. 
The objections “improper predicate” 
and “lack of foundation” are not 
specific grounds within the mean- 
ing of §90.104.* If you want to com- 
plain about an “improper predi- 
cate,” you must put the court and 
the opposing party on notice of the 
specific problem with the predicate 
so that the problem may be disposed 
of quite simply by putting one more 
question to the witness.° 

It is not unusual for an appellate 
court to review a transcript which 
contains a proper objection but no 
ruling by the court. The court and 
counsel may discuss the objection, 
and that discussion may simply 
trail off into nothingness. It is the 
duty of the objecting party to obtain 
a clear ruling in order to preserve 
an issue for appeal.’® If the trial 
court does not make a ruling, there 
is nothing for the appellate court to 
review." If the trial court deliber- 
ately and patently refuses to rule, 
the objection is preserved.'” 

If you want to have the appellate 
court review a ruling excluding evi- 
dence, you must make the sub- 
stance of the evidence known by of- 
fer of proof, unless the substance 
was apparent from the context.’ 
Under Fila. R. Civ. P. 1.450(a), there 
must be a specific offer of the evi- 
dence, and the record must clearly 
show the character of the evidence. 
Documentary evidence must be 
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marked for identification, offered 
into evidence, and filed with the 
court.'* Without an offer of proof, it 
never occurred as far as the appel- 
late court is concerned. 


After the Parties Rest 

If you want to preserve the ques- 
tion of improper argument of coun- 
sel in opening or closing, you must 
make an immediate objection.’® The 
objection must be coupled with a 
motion for mistrial, which must be 
made prior to the retirement of the 
jury.’* The trial court can wait for a 
verdict before ruling on the motion 
for mistrial.’’ If an objection to ar- 
gument is overruled, it is preserved 
for appeal without the necessity of 
moving for a mistrial.’* Forget about 
“fundamental error.”!® 

The “two-issue rule” occasionally 
traps unwary litigators. Where 
there is no proper objection to the 
use of a general verdict form, rever- 
sal is improper where no error is 
found as to one of the issues submit- 
ted to the jury.” An appellate claim 
of error raised by the defendant as 
to one cause of action cannot be the 
basis for reversal where two or more 
theories of liability or causes of ac- 
tion were presented to the jury.” 
Where two or more defense theories 
are presented to the jury, and it re- 
turns a verdict for the defense, an 
appellate claim of error as to one 
defense theory will not result in re- 
versal since the verdict may stand 
on another theory.”? Although the 
rule may seem harsh, “the remedy 
is always in the hands of counsel.”” 

Under Fila. R. Civ. P. 1.470(b), the 
parties are required to file their pro- 
posed jury instructions in writing 
not later than at the close of the evi- 
dence. The rule describes a charge 
conference in the following manner: 
At such conference all objections shall 
be made and ruled upon and the Court 
shall inform counsel of such charges as 
it will give. No party may assign as er- 
ror the giving of any charge unless that 
party objects thereto at such time, or the 
failure to give any charge unless that 
party requested the same. The Court 
shall orally charge the jury after the 
arguments are completed and, when 


practicable, shall furnish a copy of its 
charges to the jury. 


The Florida Supreme Court has 
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If you want to 
preserve the 
question of improper 
argument of counsel 
in opening or 
closing, you must 
make an immediate 
objection. 


explained the contemporaneous ob- 
jection rule as applied to jury in- 
structions in the following manner: 
The requirement of a timely objection is 
based on practical necessity and basic 
fairness in the operation of the judicial 
system. A timely objection puts the trial 
judge on notice that an error may have 
occurred and thus provides the oppor- 
tunity to correct the error at an early 
stage of the proceedings. Castor v. State, 
365 So. 2d 701, 703 (Fla. 1978). It is es- 
sential that objections to jury instruc- 
tions be timely made so that cases can 
be resolved expeditiously. In the absence 
of a timely objection, the trial judge does 
not have the opportunity to rule upon a 
specific point of law. Consequently, no 
issue is preserved for appellate review.” 

If the trial court deviates from the 
instructions, counsel must object or 
otherwise call the court’s attention 
to the deviation at the time the in- 
structions are given.” A party can- 
not wait until after a verdict is re- 
turned to object to the failure to give 
a charge.”’ 

If the jury returns an inconsistent 
verdict, any objection is waived by 
the failure to raise it while the jury 
is still present to correct the prob- 
lem.” A contemporaneous objection 
is necessary with an inconsistent 
verdict, but it is not necessary to 
challenge an inadequate verdict on 
appeal.” A verdict which is both in- 
consistent and inadequate may be 
reviewed on appeal without a con- 
temporaneous objection to its form 
having been made.* A mathemati- 
cal miscalculation may be corrected 
by the trial court after the jury has 


been discharged.*' 

Any party who wants to preserve 
the right to contest the sufficiency 
of the evidence to support the ver- 
dict must move for a directed ver- 
dict at the close of the evidence or 
for a new trial on that ground.* 
Under Fla. R. Civ. P. 1.480(a), a 
motion for directed verdict must 
state its specific grounds. It must be 
made at the close of all of the evi- 
dence.* Rule 1.480(b) allows 10 days 
from the date the verdict is returned 
for the service of a motion to set 
aside the verdict and to enter judg- 
ment in accordance with the motion 
for directed verdict. Any motion for 
new trial must be served within 10 
days of the return of the verdict with 
a jury trial or the filing of a judg- 
ment in a nonjury trial.** A party 
may appeal from the denial of a 
motion for new trial even without 
having made a motion for directed 
verdict at trial.* 

If you are aware of an incident 
which potentially compromises the 
jury, you cannot wait until a verdict 
is returned before alerting the 
court.** A party who is aware of acts 
affecting the jurors must object at 
once or as soon as the opportunity 
is presented, or be considered to 
have waived his objection.” 


Post-trial Waivers 

After the trial, there are a vari- 
ety of ways to waive the rights of 
your client. You probably know that 
a final order is “rendered” (i.e., the 
30-day appellate clock starts to tick) 
when the signed order is filed with 
the clerk.** You also may know that 
the rendition is stayed upon the fil- 
ing of an authorized and timely 
motion for new trial or rehearing, 
clarification, or certification; to al- 
ter or amend; for JNOV or in arrest 
of judgment; or a challenge to the 
verdict.*® You may not know that the 
stay of rendition by the filing of a 
post-trial motion applies only to the 
moving party and any party against 
whom relief is sought by the mo- 
tion.*° The clock continues to tick for 
any party who has not filed an or- 
der staying rendition, or against 
whom such a motion does not seek 
relief. In other words, you cannot 
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You'll see Merlin the Wizard, Hippocrates 
and Rhinosteces, the Hippocratic Oaf! 


SPONSORED BY THE YOUNG LAW 
AND SLAWSON CUNNING 
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blaces of time past and time future 


On to Egypt to view the hieroglyphics 
and meet with the Pharaoh. 


After the Orient, end up at Futura, the Swing 


gigantic robotic seeress of the future. 


An evening of frivolity, eating and dancing 
ensues — you'll never be quite the same! 


S DIVISION OF THE FLORIDA BAR 
MWHALEN & STEWART, PLL. 
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the Luncheon 2000 


2000 Judttial 


Adorno & Zeder, P.A. 

Akerman, Senterfitt & Eidson, P.A. 
Ausley & McMullen 

Baker & Hostetler, LLP 


Bedell Dittmar DeVault Pillans & Coxe, P.A. 


Paul A. Bernardini, P.A. 

Broad and Cassel 

Carlton Fields, P.A. 

Coker, Myers, Schickel, Sorenson, 
Higginbotham & Green, P.A. 

Deutsch & Blumberg, P.A. 

Foley & Lardner 

Fowler, White, Gillen, Boggs, Villareal and 
Banker, P.A. 

Frost & Saunders, P.A. 

Law Office of W.C. Gentry, P.A. 


Greenberg Traurig 

Gunster, Yoakley, Valdes-Fauli & Stewart, P.A. 

Holland & Knight LLP 

Kenny Nachwalter Seymour Arnold Critchlow 
& Spector, P.A. 

Maher, Gibson and Guiley, P.A. 

Podhurst Orseck Josefsberg Eaton Meadow 
Olin & Perwin, P.A. 

Richman Greer Weil Brumbaugh Mirabito & 
Christensen, P.A. 

Ruden, McClosky, Smith, Schuster & Russell, P.A. 

Russomanno & Borrello, P.A. 

Russo Appellate Firm, P.A. 

Smith Hulsey & Busey 

Slawson Cunningham Whalen & Stewart, P.L. 

Stroock & Stroock & Lavan, LLP 
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speakers. He is a syndicated columnist, a 
insights are firsthand and up-to-the- 
minute, distilled from his own leadership 
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Convention 2000! Boca Raton! Study, visit, play and party!!! Please join me at the first annual meet- 
ing of the new millennium and the close of our year of celebrating the 50th Anniversary of The Florida 
Bar. What better time to look for “Answers from the Past and Solutions for the Future” and what better 
place than the beautiful Boca Raton Resort & Club. 

The annual convention is a special time for all lawyers and judges . . . it is the only time when we and 
our families have the opportunity to spend time together. It is an opportunity to renew friendships that 
we have made through our practices; to attend seminars and gain new information; and to honor our 
judiciary. 

Back by popular demand, on Friday morning, our General Assembly and swearing-in of officers will 
once again include a procession of Past Bar Presidents, Supreme Court Justices, and Chief Judges. 

New additions to this year’s convention include Presidential Showcase seminars and the Media Law 
Conference. I am pleased to have the opportunity to showcase two seminars that are of personal interest 
to all attorneys: “Aging Parents: What All Attorneys Need to Know for Their Parents,” presented by the 

Elder Law Section and “Retirement Planning for the Lawyer,” presented by the Tax Section. Last, but not least, we have 
arranged for the famous Russ Herman to present “Storytelling and the Model for Winning a Trial: Rhetoric, Oratory and 
Psychology.” And for the first time ever, the Media Law Conference will be held in conjunction with our Annual Convention. 
Use this opportunity to learn about the media so that you can contribute to our restoring public confidence in the legal system 
initiative. 

It is with great pleasure that we will once again honor and entertain our judiciary this year with the humor and wit of author 
and broadcast journalist Mark Shields. 

Whatever you do, do not miss our journey through time as we come face to face with the great sages that have enriched our 
past. Our experience with “Sages Through the Ages” will be the perfect beginning to the new millennium. 

It is with great pleasure that I extend my personal invitation to you and your family to come to Boca and welcome the new 
millennium with old friends! 


Edith G. Osman, President 
The Florida Bar 


You’ll not want to miss the Millennial Meeting, “Answers from the Past — Solutions for the Future,” 
as we not only look back and learn from the fifty year history of The Florida Bar but also seek solutions 
for the future of our profession. We once again return to the beautiful setting of the Boca Raton Resort 
and Club, a world class resort with both the Intracoastal and the ocean just a few steps away. The resort 
offers a wide range of activities including water sports, golf, tennis and croquet, as well as fitness and 
beach amenities. In an effort to capitalize on this impressive locale, several sporting events have been 
planned for meeting attendees including golf, tennis and fishing tournaments. This year’s meeting prom- 
ises to be the perfect blend of work and pleasure as we continue to offer the highest level of continuing 
legal education programs, while still providing opportunities to visit, network and relax. 

In addition to the Presidential Showcase as mentioned by President Osman, the annual “Florida Law 
Update,” the Computer Law Section’s “Defining Computer Law in the New Millennium,” and the En- 
vironmental Law Section’s “Environmental Crimes Workshop” are examples of just a few of the out- 
standing seminars being offered at this year’s meeting. 

For entertainment, we have a variety of exciting events planned including a first time appearance at Thursday’s Judicial 
Luncheon by Mark Shield’s of CNN’s The Capital Gang. Mr. Shields is called “A Walking Almanac of American Politics.” His 
delivery of political analysis and prediction have garnered him a reputation as “the most humorous yet substantive print 
columnist and broadcast journalist in America.” Friday evening’s dinner and dance promises to be a Bar event like no other. 
“Sages Through the Ages,” an interactive theme party, will begin with a mystical sojourn complete with smoke and mirrors in 
which we wind our way around the world with the great sages of time and eventually find our way into the future where Futura, 
a giant robotic seeress, waits to welcome us to dinner. A laser light show accompanies a great dance band as the evening 
continues. This is a once-in-a-lifetime adventure that you will not want to miss — it occurs only every thousand years. 

There will be plenty to learn, see and do at the Millennial Meeting. I hope to see you there. 


Jeanmarie Whalen, Chair 
2000 Annual Meeting Committee 
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A great supporter of The Florida Bar 


LEXIS Publishing’ 
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is providing 
the Message Center, 
continental breakfast 
on Thursday and Friday mornings 
in the Exhibition Area and 
lanyards for name badges. 


to the 
2000 for 2000 sponsors 


Their generous assistance made 
the 2000 Annual Meeting 
a great success. 
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Holland & Knight, LLP 


Krupnick Campbell Malone Roselli Buser Slama 
Hancock McNelis Liberman & McKee, P.A. 
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Sunthews 


Criminal Law and Trial Lawyers 
Sections Joint Annual Luncheon 


2000 Judicial Luncheon 
Honoring Florida’s Judiciary 


Thursday, 12:30 p.m. — 2:00 p.m. 


featuring 
Chief Justice Major B. Harding 


Chief Justice Harding will keynote the lun- 
cheon with his State of the Judiciary mes- 
sage. Judges are our guests, compliments 
of the law firm sponsors. 


and 


Mark Shields, Syndicated Columnist 


Mark Shields is the most humorous, yet substantive, print col- 
umnist and broadcast journalist in America and one of the most 
requested of all current event speakers. He is a syndicated col- 
umnist, author and political analyst for The NewsHour with Jim 
Lehrer. His insights are first-hand and up-to-the minute, distilled 
from his own leadership positions in three presidential campaigns, 
more or less faithful attendance at fifteen national party conven- 
tions, and work in Washington, D.C. during the administrations 
of nine U. S. presidents. 


Luncheons 
Also on Thursday 


12:00 p.m. — 1:30 p.m. 
Business Law Section Annual Awards Luncheon 
Featuring Treasurer & Insurance Commissioner: 
Bill Nelson 


Luncheons 
Also on Friday 


12:30 p.m. — 2:30 p.m. 
International Law Section Luncheon 


12:30 p.m. — 2:00 p.m. 
Public Interest Law Section Awards Luncheon 


12:30 p.m. — 2:00 p.m. 
50-Year Members Luncheon 
presented by the Young Lawyers Division 


Friday, 12:30 p.m. — 2:00 p.m. 


featuring 

Justice Michael L. Bender 

Colorado Supreme Court speaking on the "77 
“Independence of the American Lawyer” —_—e 


Justice Bender was appointed to the Colo- } 

rado Supreme Court January 2, 1997. He § 

received his B.A. from Dartmouth College 

in 1964; his J.D. from the University of § 

Colorado School of Law in 1967; attended 

the Institute of Criminal Law and Proce- 

dure, Masters Program, Georgetown Law 

Center and participated in Barrett E. Prettyman Fellowship Train- 


ing. 


Prior to his Supreme Court appointment Mr. Bender was presi- 
dent and shareholder of Michael L. Bender, P.A. (1993-1997). 
While adjunct faculty member at the University of Denver Col- 
lege of Law, he taught criminal law and criminal trial advocacy. 
He is a current inember of the American Bar Association and 
Criminal Justice Standards Committee and served on the Colo- 
rado Trial Lawyers’ Association Board of Directors from 1985- 
1987. 


Elder Law Section Annual Luncheon 
Friday, 12:30 p.m. — 2:00 p.m. 


featuring 
The Honorable Mel Grossman 


Judge Grossman serves as administrative judge of the probate 
division of the Seventeenth Judicial Circuit. During his tenure in 
the probate division, he has modified Baker Act procedures, sig- 
nificantly expanded the in-house Court Monitor’s investigative 
capability, entered a public/private partnership with Barry Uni- 
versity School of Social Work for the operation of the Office of 
the Public Guardian, and received Federal VOCA funding for 
elderly victims of abuse and exploitation. In addition to serving 
on multiple Bar committees, Judge Grossman is a member of the 
Real Property, Probate and Trust Law Section Executive Coun- 
cil. He also serves as co-chair of the Guardianship Subcommit- 
tee of the Supreme Court Commission on Fairness and as chair 
of the Broward County Law Library Committee. 


CM 
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Spats Special Evers 


Fishing Tournament 


Saturday, 8:00 a.m. — 12:00 noon 
sponsored by 


Luten Law Group 


Prizes: Most Fish Caught 
Largest (weight) Fish Caught 
Smallest (weight) Fish Caught 
Ugliest Fish Caught 


This is an open invitation to all anglers and would be anglers to participate in the Second 
Annual Fishing Tournament! Last year’s tournament was a great success — Justice Leander 
Shaw, without any pretense, was the overall winner, taking home the first place trophy! This 
year’s event promises to be bigger and better. There will be trophies, prizes (including four 
tickets to the Florida Aquarium in Tampa) and angler’s goody bags. And, if you’re really 
proud of your catch — amberjack, barracuda, dolphin or sailfish — you can arrange for a taxider- 
mist at the Marina Office. Or, have the Resort’s chef prepare and serve it at Chaunceys Court. 


The tournament is open to all members, their families and sponsors (children 12-15 must be accompanied by an adult). 
A box breakfast and beverages will be provided. Deep sea fishing charter boats, Coast Guard regulated for 6 passengers 
each, will depart from the Boca Raton Resort Marina. You’ ll be fishing in the Gulf Stream within 20 minutes of leaving 
the dock. Make your reservations early and join in the fun and excitement! 


Scenic Cruise 


Thursday, 9:00 a.m. — 11:00 a.m. 


Boca Raton Marina 


: Come aboard the Palm Breeze, a 55' 
* — state-of-the-art catamaran; the largest 
« and fastest sailing vessel in South 


Babysitting Services 


In-room babysitting reservations must be made in ad- 
vance only through the Activities Department. 
Babysitters are CPR certified and fully-screened em- 
ployees of the Boca Raton Resort & Club. Twenty- 
four hours’ notice is required. There is a 3-hour mini- 
mum and a 24-hour cancellation policy. To make ar- 
rangements, call 561/447-3832. 


eee ee 


Florida. 


Sailing on the Palm Breeze Catamaran Yacht is an experi- 
ence to remember. You will enjoy a scenic intracoastal 
waterway sail and view the estate mansions in Boca Raton, 
then sail out into the great blue Atlantic Ocean and see the 
wonderful marine life. The catamaran holds a limited num- 
ber of people so register early. 


Discussion with the Court 


presented by the Appellate Practice and Advocacy Section 
Thursday, 3:30 p.m. — 4:30 p.m. 
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Golf Tournament 


Saturday, 8:00 a.m. — 12:00 p.m. 


for the Twenty-Second Year 


sponsored by 


Private course! The fairways are somewhat narrow and well bunkered. Originally opened in 1926, designed by 
William Flynn and Howard C. Toomey, it was redesigned by Robert Trent Jones in 1956, and finally by Gene 
Bates in 1997. It’s an exciting and target-oriented new layout. The Nicklaus/Flick Golf Instructional Programs 
are offered at the Resort, and the Dave Pelz Short Game School is located at the Country Club. Shotgun start... 
18-hole team scramble . . . entry fee includes greens fee, shared golf cart, refreshments, awards reception. 


Spikeless golf cleats are required and can be purchased at the Golf Club for $5. 


Mixed Doubles Round Robin 
Tennis Tournament 


Saturday, 8:00 a.m. — 12:00 p.m. 


sponsored by 


CRARY*-BUCHANAN 


CRARY, BUCHANAN, BOWDISH, BOVIE, ROBY, BERES, NEGRON & THOMAS 


Come join in the invigorating game of tennis at the Boca Raton Resort’s new state-of-the-art tennis courts. Located just 
west of the main entrance, on top of the parking garage, the facility features 18 clay courts utilizing the latest HydroGrid 
technology. Trophies and prizes will be awarded. 
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Boca Raton Resort & Club 
501 East Camino Real 
Boca Raton, FL 33432 
561/447-3000 


2000 Annual Meeting 


The Florida Bar 
June 21-25, 2000 


A daily service charge of $10.00, plus tax, covers valet parking, maids and bell staff. Please select 
choice of hotel room from the following categories (plus state and local taxes). 


For Reservations Call 

800/327-0101 

Deposit required at time of reservation 
www.bocaresort.com 


Addison 
Court 


: Villa 
Villa room 


Category 


apartment 


Beachclub 
waterway 


Tower 
room 


Beachclub 
oceanview 


Cloister 
room 


Single or Double 


$95 
occupancy 


$125 $175 


$130 $140 $ 150 $175 


¢ Children under 16 free in same room with parents. 
¢ Third adult in room is additional $30 per day. 


e Changes or cancellations must be received 48 hours prior to check in. 


For reservations call 800/327-0101 


Airline Travel 


Both Delta and USAirways are offering special rates which al- 
low you a 5% discount off published fares within the continental 
U.S. Ask about “zone fares” to compare with the regular pub- 
lished rates. 


You or your travel agent must call the appropriate number for 
Delta or USAir. 


A.DELTA AIR LINES 


Delta: File No. 162009A, Meeting Network, 800/241-6760, 
weekdays 7:30 a.m. - 11:00 p.m. eastern time. 


= US AIRWAYS 
USAirways: Gold File No. 95691254, Meeting and Conven- 
tion Reservation Office, 877/874-7687, 8:00 a.m. - 9:00 p.m. east- 
ern time. 


Directions to the 
Boca Raton Resort & Club 


From the south on I-95 


1. Turn right on Hillsboro Blvd., drive approximately 
1 1/2 miles 


2. Turn left on Federal Hwy. (US 1), drive approximately 
1 3/4 miles 


3. Turn right on Camino Real to the Resort (on the left) 


From the North on I-95 

1. Turn left on Palmetto Park Road, drive approximately 2 miles 
2. Turn right on Federal Highway (US 1), drive 1/2 mile 

3. Turn left on Camino Real to the Resort (on the left) 
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Stress Less and Enjoy 
Your Practice More: 

Do You Run Your Practice or Does 
Your Practice Run Your Life? 
presented by the Law Office Management Assistance Service 
Wednesday, 2:00 p.m. — 5:00 p.m. 


Speakers: RJon Robins and Judith D. Equels, 
Practice Management Advisors with the Law Office 
Management Assistance Service 


Reducing stress in the law firm begins when clients first walk 
into your office. You can prevent many problems by reviewing 
your boundaries with potential clients at an early stage in your 
representation and at the same time, achieve high performance 
client satisfaction. LOMAS advisors will outline methods of elimi- 
nating common law office stressors, that if not addressed, often 
lead to client grievances or malpractice. 


Reconciling IRS 1099 Forms With 
Firm Tax Returns 


presented by the Law Office Management Assistance Service 
Wednesday, 3:00 p.m. — 4:00 p.m. 


Speaker: Michael Leone, JD, LLM, CPA, Cass & Levy, P.A., 
West Palm Beach 


Nothing in recent history has caused more nail-biting concern 
over how to comply than Section 6045(f)IRC enacted by the Tax- 
payer Relief Act of 1997. This new Internal Revenue Code pro- 
vision requires reporting GROSS payments made to attorneys 
within the course of a taxpayer’s trade or business. Because the 
1099 amounts will be different from the amount disbursed from 
the firm’s trust account to the firm, and reported as income, there 
is widespread concern that the IRS matching program will “red 
flag” law firms for audit. 


Michael Leone will discuss the impact of this legislation on the 
accounting function within law firms, the IRS proposed regula- 
tion requirements, and suggestions on how to deal with the gross 
proceeds reporting and taxable income issues law firms now face. 


Maximum CLER: 1.00 Hour #4988R 
1.00 General 
.50 Ethics 


Maximum CLER: 1.00 Hour #4987R 
1.00 General 


The Florida Bar 
thanks 


LANDAMERICA 


[awyers]itle Insurance (rporation 


Commonwealth 


for providing the 
registration portfolios 


to the Millennium Sponsors 


who contributed to the success of our 
2000 Annual Meeting 


Daily Business Review 
Fowler White Gillen Boggs Villareal and Banker, P.A. 
GEICO Direct Auto Insurance Company 
Hill, Ward & Henderson, P.A. 
Liggio, Benrubi & Williams, P.A. 
Melanie Grout Reporting, Inc. 
Mellon United National Bank 
Needle Gallagher & Ellenberg, P.A. 
Quarles & Brady, LLP 
Ruden McCloskey Smith Schuster & Russell, P.A. 
Russomanno & Borrello, P.A. 
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President’s Showcase 


sponsored by Slawson Cunningham Whalen & Stewart, P.L. 


Retirement Planning for the 
Lawyer: It’s All About You 


presented by the Tax Section 
Thursday, 8:30 a.m. — 12:05 p.m. 


Moderator: James B. Davis 
Speakers: David E. Bowers, Marvin C. Gutter, 
Mitchell I. Horowitz 


8:30 a.m.—9:20a.m. Retirement Planning for the 
Lawyer 
* Use of qualified retirement plans in law firms 


* Beneficiary designations 


9:20 a.m.-—10:10a.m. Getting Your Estate Plan Together 
¢ Basic estate planning for the general practitioner 

To gift or not to gift? 

Irrevocable life insurance trusts — a must 

Creditor considerations in estate planning 

Reducing asset values 
¢ Estate planning at the first level — your parents’ estates 


10:10 a.m. — 10:25 a.m. Break 


10:25 a.m. — 11:15 a.m. Structuring the Multi-Lawyer 
Law Firm 

¢ Choice of entity 

¢ Valuation of the law practice 

¢ Structuring compensation 

¢ Dissolution of a law practice 


11:15 a.m.-— 12:05 p.m. Tax Issues in Resolving any Type 
of Litigation 

* Deductibility to payor and income taxability to recipient of 
settlements 
Withholding tax requirements of settlements 
Tax consequences to payor of nondeductible settlements 
New IRS reporting requirements for settlements 
Penalties for improper (or lack of) reporting to the IRS 


Aging Parents: What All Attorneys 
Need to Know for Their Parents 


presented by the Elder Law Section 
Thursday, 2:15 p.m. — 5:45 p.m. 


2:15 p.m. 2:35 p.m. Issues of Aging 

An overview of current issues facing the elderly’s attitudes 
toward aging, abuse, neglect and exploitation issues. 
Demographics, available resources and pro-active resources 
to protect dignity and independence. 

Mary Alice Jackson 


2:35 p.m. — 3:05 p.m. Necessary Information 

“Just the Facts” you need to know to attend to your parents’ 
impending legal and financial issues. 

Julie Osterhout 


3:05 p.m. — 3:35 p.m. Housing Options 

Comparing assisted living, nursing homes, continuing care 
retirement communities, staying at home and attendant 
issues of cost and quality of care. 

Lauchlin Waldoch 


3:35 p.m. —3:45 p.m. Break 


3:45 p.m.—4:15 p.m. Medicare/Medicaid/HMO 
Critical information on government benefits for short-term 
and long-term care plus HMO basics. 

Rebecca Berg 


4:15 p.m. — 4:35 p.m. Long Term Care Insurance 
How to evaluate long term care insurance policies; what 
features are important and why. 

Jack Rosenkranz 


4:35 p.m.—5:05 p.m. Advanced Directives 

An explanation of advanced planning documents that can be 
prepared now and can assist you when difficult decisions 
have to be made later on in life. 

Ken Rubin 


5:05 p.m.—5:45 p.m. Available Resources 

Information on community resources and programs that can 
make a real difference for your family. 

Scott Solkoff 


Maximum CLER: 4.00 Hours #1558-0 
4.00 General 
1.00 Ethics 
Maximum Certification: 3.00 Hours 
3.00 Wills, Trusts & Estates 


Maximum CLER: 4.00 Hours #4896R 
4.00 General 


Maximum Certification: 3.00 Hours 
2.00 Appellate Practice 
2.00 Civil Trial 
3.00 Elder Law 


_ Thursday, continued 


Florida Law Update 
presented by the General Practice, Solo & Small Firm Section 
Thursday, 8:25 a.m. — 3:40 p.m. 

8:25 a.m.— 8:30 a.m. Opening Remarks 

8:30 a.m.— 9:20 a.m. Ethics and Professionalism 

9:20 a.m. — 10:05 a.m. Family Law: Ethical Issues 
10:05 a.m. — 10:20 a.m. Break 
10:20 a.m. — 11:20 a.m. Corporate Practice 


11:20 a.m. — 12:00 p.m. Estate Planning & Tax Law: 
Ethical Issues 


12:00 p.m. — 2:00 p.m. Lunch (on your own) 
2:00 p.m. — 2:50 p.m. Criminal Law: Ethical Issues 
2:50 p.m. — 3:40 p.m. Real Property Law 


Maximum CLER: 6.00 Hours #4859R 
6.00 General 
2.50 Ethics 
Maximum Certification: 3.00 Hours 
3.00 Appellate Practice 
3.00 Business Litigation 
3.00 Civil Trial 
1.00 Criminal Appellate 
1.00 Criminal Trial 
1.00 Marital & Family 
1.00 Real Estate 
1.00 Wills, Trusts & Estates 


Short on Time??? 


Don’t want to stand in line 
at the restaurant? 
Sandwich buffet available 
in the exhibition hall on 
Thursday and Friday 
11:00 a.m. — 2:00 p.m. 


Environmental Crimes Workshop 


presented by the Environmental and Land Use Law and 
Criminal Law Sections 


Thursday, 8:30 a.m. — 5:15 p.m. 


8:30 a.m. — 8:45 a.m. 
Opening Remarks 


8:45 a.m. — 10:00 a.m. 

RCCL Case Study 

A discussion of the investigation, prosecution, defense and 
precedent setting settlement of the Royal Caribbean Cruise Lines 
criminal case by the prosecutor and defense counsel. 


10:00 a.m.— 10:15 a.m. Break 


10:15 a.m. — 11:00 a.m. 
Responsible Corporate Officer and Organization 


Sentencing Update 


A review of recent developments in the law under the responsible 
corporate officer doctrine and trends in the criminal sentencing 
of organizations. 


11:00 a.m. — 12:15 p.m. 

Federal and State Criminal Enforcement Priorities and 
Practices 

Veteran prosecutors discuss federal and state environmental 
criminal enforcement initiatives, priorities, and practices in the 
investigation, prosecution and resolution of cases. 


12:15 p.m. — 2:00 p.m. Lunch (on your own) 


2:00 p.m. — 3:00 p.m. 
Environmental Crimes Overview 


3:00 p.m. — 3:45 p.m. 

The Utility of Compliance Programs and Audits as a Means 
to Avoid Prosecution and Minimize Penalties 

A discussion of how properly designed and implemented 
compliance programs assist clients, avoid prosecution, and 
minimize penalties — and, role of outside counsel in the process. 


3:45 p.m. — 4:00 p.m. Break 


4:00 p.m. — 5:00 p.m. 

Negotiating the Plea and Decree 

Practical pointers from defense counsel on issues which frequently 
arise in negotiation of the plea agreement and the civil consent 
decree. 


5:00 p.m. — 5:15 p.m. 
Closing Remarks 


Maximum CLER: 7.50 Hours #4856R 
7.50 General 
Maximum Certification: 5.50 Hours 
3.50 Appellate Practice 
5.50 Criminal Appellate 
5.50 Criminal Trial 
3.50 Civil Trial 


: 
11 


Thursday, continued 


Masters Seminar on Professionalism 
Seeking the Higher Ground: 
Easier Said Than Done 
presented by the Standing Committee on Professionalism 
Thursday, 9:00 a.m. — 11:30 a.m. 


Using a unique, interactive approach, this seminar on profession- 
alism offers a lively method of discussion on issues which affect 
daily legal practice. After viewing a video depicting a hypotheti- 
cal dilemma, the audience will be asked to decide what profes- 
sional conduct would be appropriate. Since there are no easy 
solutions, a spirited debate follows. A facilitator will keep the 
discussion on track, and encourage audience participation. 


Moderator: Christian D. Searcy, Searcy Denney Scarola 
Barnhart & Shipley, P.A. 


Panelists (in addition to eminent civil and criminal practitioners): 

Chief Justice Major B. Harding, Chair, Supreme Court 
Commission on Professionalism 

Justice Barbara Pariente, Florida Supreme Court 

Honorable William Hoeveler, U.S. District Court, Southern 
District of Florida 


Maximum CLER: 3.00 Hours #4977R 
3.00 General 
3.00 Professionalism 


Maximum Certification: 1.50 Hours 
1.50 Appellate Practice 
1.50 Civil Trial 
1.50 Criminal Appellate 
1.50 Criminal Trial 


Don’t Miss It! 


All Member Reception 


sponsored by 


Florida Lawyers Mutual 
Insurance Company 


Thursday, 5:30 p.m. — 6:30 p.m. 


Dynamic Tax Oriented Strategies for 
Businesses and Affluent Clients 


sponsored and presented by Asset Accumulation, Inc. 


> Asset 


Accumulation 


INCORPORATED 


Thursday, 2:00 p.m. — 5:30 p.m. 


featuring Dr. Allen F- Ross 


Dr. Ross holds four advanced degrees, including a Ph.D. in 
Economics from Columbia University. He has more than twenty 
years of highly diverse, domestic and international experience in 
investments, finance, management consulting, government and 
academia. As an international economic consultant for the U.S. 
Department of the Treasury, he provided economic advice for 
the office of International Development Banks. 


2:00 p.m. — 2:10 p.m. 
Strategies: Welfare Benefit Trust Section 79 Plans & 
Advanced Capital Transfer Techniques 


2:10 p.m. — 2:30 p.m. 

Definitions: Welfare Benefit Trust Definitions, New 
Congressional Changes and IRS Regulations, Opportunities 
and Advantages, Plan Design Characteristics 


2:30 p.m. — 3:00 p.m. 
Comprehensive Case Study 


3:00 p.m. — 3:15 p.m. 
What Business Qualifies to Have Welfare Benefit Plans 
Estate Planning Scenarios 


3:15 p.m. — 3:45 p.m. 
The Revitalized Section 79 Plan, Definitions, Opportunities 
and Advantages, Plan Design Characteristics, Case Study 


3:45 p.m. — 4:05 p.m. 
Break 


4:05 p.m. — 4:55 p.m. 

Advanced Capital Transfer, Pension Enhancements-Income 
& Estate Planning, Elimination of Excess Retained 
Earnings, Golden Handcuff-Retention Bonus Programs, 
Tax-Efficient Gifting Program to the Next Generations 


4:55 p.m. — 5:30 p.m. 
Question and Answer Session 


Maximum CLER: 3.50 Hours #2038-0 
3.50 General 


Maximum Certification: 2.00 Hours 
1.50 Appellate Practice 
1.50 Civil Trial 
2.00 Wills, Trusts, & Estates 
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‘Thursday, continued 


Writing with Power and 
Professionalism 


presented by The Florida Bar Journal and 
News Editorial Board 


Thursday, 2:30 p.m. — 5:30 p.m. 


2:30 p.m. — 2:45 p.m. 

Introduction 

Steven B. Lesser, Becker & Poliakoff, P.A., Ft. Lauderdale, 
Editorial Board member and chair of the Legal Writing 
Seminar Committee 


2:45 p.m. — 3:15 p.m. 

“How to Win Without Oral Argument” Effective Motion 

Practice in Federal Court 

Judge Richard A. Lazzara, U.S. District Court for the Middle 
District of Florida, Tampa 


3:15 p.m. — 3:45 p.m. 

“Less is More: A Litigator’s Guide to Success” Drafting 
Effective and Ethical Pleadings, Motions, Orders 

Gary S. Gaffney, Davie 


3:45 p.m. — 4:00 p.m. 
Break 


4:00 p.m. — 4:30 p.m. 

‘A View from the Bench” Professionalism and Ethics in 
Appellate Practice 

Justice R. Fred Lewis, Florida Supreme Court, Tallahassee 


4:30 p.m. — 5:00 p.m. 
“Writing the Contract That Stays Out of Court” 
James W. Martin, James W. Martin, P.A., St. Petersburg 


5:00 p.m. — 5:30 p.m. 

Panel Discussion on “Writing with Power and 

Professionalism” 

Panelists: Justice Lewis, Judge Lazzara, Mr. Martin, 
Mr. Gaffney; Moderator: Steven B. Lesser 


Maximum CLER: 3.00 Hours #4985R 
3.00 General 
2.00 Ethics 
1.00 Professionalism 


Maximum Certification: 1.50 Hours 
1.50 Appellate Practice 
1.50 Civil Trial 
1.50 Criminal Appellate 
1.50 Criminal Trial 


Defining Computer Law in the 
New Millennium 
presented by the Computer Law Committee 
Thursday, 2:30 p.m. — 5:00 p.m. 


2:30 p.m. — 2:35 p.m. 
Opening Remarks 
Samuel A. Lewis, Miami, Program Chair 


2:35 p.m. — 3:10 p.m. 
Maintaining IP Rights in Cyberspace 
John C. Clark, Tampa 


3:10 p.m. — 3:45 p.m. 
WebBiz: E-Commerce and Related Issues 
Jose I. Rojas, Miami 


3:45 p.m. — 3:50 p.m. 
Break 


3:50 p.m. — 4:25 p.m. 
Electronic Discovery in Everyday Litigation 
Lawrence H. Kunin, Miami 


4:25 p.m. — 5:00 p.m. 

Negotiating Website Development Agreements: What Even 
the Lawyers Need to Know 

Mark D. Grossman, Miami 


Maximum CLER: 3.00 Hours #4894R 
3.00 General 


Maximum Certification 1.50 Hours 
1.50 Appellate Practice 
1.50 Business Litigation 
1.50 Civil Trial 


W 


ECOMPAN 


for sponsoring 
the reception and dinner 
for the Board of Governors and Past Presidents 


FLORIDA LAMYERS 
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Legal Services Plans: 
Fundamentals, Practice 
and Opportunities 


presented by the Prepaid Legal Services Committee 
Friday, 8:00 a.m. — 11:00 a.m. 


Speakers will include John Schaefer, St. Petersburg, and 
Daniel F. Mantzaris, Orlando 


After an introduction to legal services plans, speakers will dis- 
cuss opportunities for the private practitioner, the FLLIC/ARAG 
Network Attorney Program, and offer strategies for managing a 
high volume practice. Ethical considerations will also be dis- 
cussed. 


Maximum CLER: 3.00 Hours #4932R 
3.00 General 
1.00 Ethics 


Join us for 


Refreshments 


sponsored by 


LEXIS Publishing” 


LEXIS*NEXIS’» MARTINDALE-HUBBELL® 
MATTHEW BENDER?: SHEPARD’S” 


Thursday and Friday in the Exhibition Area 


Our 


for our General Sponsors 


Neil Flaxman, P.A. 


Searcy Denney Scarola Barnhart 
& Shipley, P.A. 


Trial Consultants, Inc. 


Keeping Good Lawyers: 
Professional/Ethical Practices to 
Create Career Satisfaction 


presented by the Quality of Life/Stress 
Management Committee 


Friday, 8:00 a.m. — 11:00 a.m. 


Speakers: M. Diane Vogt and Lori-Ann Rickard practicing 
lawyers and principals in PeopleWealth™, a consulting firm 


This is an inspirational and educational presentation and workshop 
aimed at increasing ethics, professionalism and career satisfaction 
for individual lawyers and helping law firms and departments 
reduce voluntary turnover. It will provide concrete suggestions, 
strategies and tactics for improving quality of life and practice 
without violating professional or ethical standards or reducing 
economic viability. 


8:00 a.m.—8:50a.m. Overview 
A general overview of lawyer retention and career satisfaction 
issues with suggestions, proposals and techniques for change. 


8:50 a.m.—9:00 a.m. Break 


9:00 a.m. 9:50 a.m. Workshop Exercises 

¢ Improving Your Career Satisfaction Professionally and 
Ethically: Strategies for becoming a high value added/hard to 
replace lawyer; designing and marketing your ideal practice to 
your firm and your clients without violating the ethics rules; 
eliminating conflict; managing the competing demands of home 
and office. 


What your perfect practice will look like and how to get there: 
Develop your career; identify your clients; improve your 
reputation; learn your craft; identify the segment of society 
you wish to serve; explain the actions you plan to use to do so; 
develop an overall system of aspirational values in which to 
practice law that exceed the “floor” of the ethics rules. 


9:50 a.m. 10:00 a.m. Break 


10:00 a.m. — 10:50 a.m. Workshop Exercises 

¢ Establishing Your Practice Goals: Managing expectations; 
yours, your clients’ and your firm’s; compare yourself to the 
national norms — Where are you now? Where do you want to 
be? Why? How will that serve your vision? What can you do 
now to start on your path to personal and professional 
excellence? 


Implementing Your Plan: Tools for creating the road map for 
getting where you want to go; avoiding the special problems 
lawyers face in achieving goals; strategies for managing client 
expectations and economic expectations. 


10:50 a.m. — 11:00 a.m. Conclusions 
Wrapping up and reinforcing material covered. 


Maximum CLER Credit: 3.00 Hours #4969R 
3.00 General 
1.00 Ethics 
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_ Friday, continued 


Health Law Update 
Fraud and Abuse: 
The New Millennium 


presented by the Health Law Section 
Friday, 8:30 a.m. — 12:30 p.m. 


This advanced level program will examine Federal and Florida 
law as well as Agency initiatives which impact, and 
significantly influence, practitioners in the new millennium. 


8:30 a.m. — 8:45 a.m. 

Opening Remarks 

Harold E. Kaplan, Program Chair and Board Certified Health 
Law Attorney 


8:45 a.m. — 9:30 a.m 
Analyzing Recent OIG Advisory Opinions 
David Parish, Ruden McClosky Smith Et Al, Miami 


9:30 a.m. — 10:15 a.m. 

Unsafe Harbors: The Anti-Kickback Statute 

Jeffrey L. Myers, St. Petersburg, Board Certified Health Law 
Attorney 


10:15 a.m. — 10:30 a.m. 
Break 


10:30 a.m. — 11:15 a.m. 

Ethical Issues in Structuring and Counseling Health Care 
Clients 

Harold E. Kaplan, Coral Springs 


11:15 a.m. — 12:30 p.m. 

The Defense of Board of Medicine and Department of 
Health Actions Concerning Health Care Fraud and Abuse 
Mark Dresnick, Dresnick & Ellsworth, Miami 


Maximum CLER: 4.50 Hours #4782R 
4.50 General 
1.00 Ethics 


Maximum Certification: 4.50 Hours 
3.50 Appellate Practice 
3.50 Civil Trial 
3.50 Criminal Appellate 
3.50 Criminal Trial 
4.50 Health Law 


For updates and new 
information, visit the Bar’s 
website at www.FLABAR.org 


Masters Seminar on Ethics 
presented by the Professional Ethics Committee 


Friday, 8:30 a.m. — 11:30 a.m. 


This popular annual seminar addresses the most current ethical 
issues facing the practicing attorney. Informative as well as 
entertaining, this program is designed to help the practicing lawyer 
avoid ethics and professionalism pitfalls that can arise in the day- 
to-day practice of law. 


Maximum CLER: 3.50 Hours #4989R 
3.50 General 
3.50 Ethics 


The First Amendment and the 
Supreme Court 


presented by the Media & Communications Law Committee 
Friday, 2:00 p.m. — 4:00 p.m. 


This seminar will discuss and analyze the most recent U.S. Su- 
preme Court decisions that deal with the First Amendment. An 
effort will be made to cover cases that are decided as recently as 
the day before the seminar. Audience participation will be en- 
couraged. Any course materials are given during the session. 


Moderator & Panelist: Richard J. Ovelmen, Jorden Burt Boros 
Cicchetti Berenson & Johnson LLP, Miami. 


Panelists: 

Honorable Alan R. Schwartz, Chief Judge, Third District Court 
of Appeal, Miami 

Honorable Donald M. Middlebrooks, U.S. District Court 
Southern District of Florida, Miami 

Joseph Beeler, Joseph Beeler, P.A., Miami 

Sonia E. O’Donnell, Lehtinen O’Donnell et al, Miami 

Dan P.S. Paul, Jorden Burt Boros Cicchetti Berenson & 
Johnson LLP, Miami 


Maximum CLER: 2.50 Hours #5017R 
2.50 General 
Maximum Certification: 1.50 Hours 


1.00 Appellate Practice 
1.50 Civil Trial 


Friday, continued 


Legal Issues in Travel for the 
New Millennium 


presented by the International Law Section 
Friday, 3:00 p.m. — 5:00 p.m. 


3:00 p.m. — 3:50 p.m. 

Hotels and Entertainment Complexes — Legal Problems in 
the New Millennium 

Lee Schmude, General Counsel, Disney, Orlando 


3:50 p.m. — 4:20 p.m. 
Cruise Line Issues — Legal Problems in the New Millennium 
Gary Davidson, Patrick C. Barthet, P.A., Miami 


4:20 p.m. — 4:50 p.m. 

Travel Agencies, Tour Operators and Aviation — Legal 
Problems in the New Millennium 

Laurence D. Gore, Laurence D. Gore, P.A., Ft. Lauderdale 


4:50 p.m. — 5:00 p.m. 

Questions and Answers 

Lee Schmude, General Counsel, Disney, Orlando 

Gary Davidson, Patrick C. Barthet, P.A., Miami 

Laurence D. Gore, Laurence D. Gore, P.A., Ft. Lauderdale 


Don't Miss 
“Sages Through the Ages” 
Reception/Dinner/Dance 


Dress: Cocktail Attire 
Friday, 8:00 p.m. — 12:00 a.m. 


Menu Includes: Pistachio Dusted Farmed Salmon 
and Sage Grilled Filet Mignon 


Maximum CLER: 2.50 Hours #1555-0 
2.50 General 
.50 Ethics 
Maximum Certification: 1.00 Hour 
1.00 Appellate Practice 
1.00 Civil Trial 
1.00 International Law 


Thanks to 


cAdventurésan Travel 


of Tallahassee, Inc. 


for providing a trip for two anywhere in the 
Continental USA, drawing at the 


General Assembly 


Friday, 10:00 a.m. — 12:00 p.m. 


Special thanks to 


Florida Association for 
Women Lawyers 


and 


Slawson Cunningham Whalen 
& Stewart, P.L. 


for sponsoring 
the Judicial Reception 


Florida As 
For Women 


M 
A 
A 
|. 
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le Win 


Don’t Miss Out 
on the Exhibitor 
Drawings 


You'll receive a “Play the Numbers” 

game card in your Annual Meeting 

Portfolio at the Bar’s registration desk. 
Take the game card to each exhibitor and get it stamped 
with the appropriate number. When your card is com- 
pleted, place it in the gold tumbler in the exhibit area 
to be eligible to win one of the fantastic prizes! 


FLORIDA HOTEL & MOTEL ASSOCIATION, INC. 


Silent Auction 


Wednesday, Thursday, Friday 
Wednesday, 2:00 p.m. — Friday, 4:00 p.m. 


Great hotel packages and they go 
to the highest bidder! 


Bidding is open to all meeting registrants. A portion of 
the bids closes each day. Don’t miss your chance to 


get hotel packages for a fraction of their value. 


Adventures in Travel 
Baker & Hostetler, LLP 


Crary, Buchanan, Bowdish, Bovie, Roby, Beres, 
Negron & Thomas 


Daily Business Review 
Empire Corporate Kit of America, Inc. 
Florida Association for Women Lawyers 
Florida Lawyers Mutual Insurance Company 
Fowler White Gillen Boggs Villareal and Banker, P.A. 

GEICO Direct Auto Insurance Company 

Grossman & Roth, P.A. 

Hill,Ward & Henderson, P.A. 
Holland & Knight LLP 


Krupnick Campbell Malone Roselli Buser Slama 
Hancock McNelis Liberman & McKee, P.A. 


LandAmerica 
Lexis Publishing 


The Florida Bar 
would like to thank 
our 2000 Annual Meeting Sponsors 


Liggio, Benrubi & Williams, P.A. 
Luten Law Group 
Melanie Grout Reporting, Inc. 
Mellon United National Bank 
Needle Gallagher & Ellenberg, P.A. 
Neil Flaxman, P.A. 
Quarles & Brady, LLP 
Ricci, Hubbard, Leopold, Frankel & Farmer, P.A. 
Rice Rose & Snell, P.A. 
Rosenthal & Weissman, P.A. 
Ruden McCloskey Smith Schuster & Russell, P.A. 
Russomanno & Borrello, P.A. 

Searcy Denney Scarola Barnhart & Shipley, P.A. 
Slawson Cunningham Whalen & Stewart, P.L. 
Trial Consultants, Inc. 

Young Lawyers Division of The Florida Bar 


| 
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‘Saturday 


Media-Law Conference 


presented by the Media and Communications Law Committee, 
various law firms and statewide media organizations 


Saturday, 8:00 a.m. — 5:15 p.m. 
(Reception follows seminar/5:30 p.m. — 7:00 p.m.) 


8:00 a.m.—8:15a.m Opening Remarks 
Kathy Pellegrino, Media and Communications Law 
Committee Chair 


8:15 a.m. — 10:15 a.m. General Session I 

¢ How to Talk to Reporters; Why Is There a Perception of 
Antagonism? 

David Bralow, Holland & Knight, Panel Moderator 


10:15 a.m. — 10:30 a.m. Break 


10:30 a.m. — 12:00 p.m. 
Choose One of Four Concurrent Morning Workshops 
A. Reporter’s Privilege and the New Shield Law: Fighting 
Subpoenas in the New Millennium 
Edward Mullins, Astigarraga Davis Mullins & Grossman, 
Moderator 


B. Cyber-law: Hot Issues on the Internet 
L. Martin Reeder, Jr., Greenberg Traurig, Moderator 


C. Access to Courts and Cameras in the Courtroom: 
What Are Your Rights? 
Florence Rivas, Rivas & Rivas, Moderator 


D. Public Records: Getting the Documents They’d Rather 
You Not See 
Pat Gleason, Deputy Attorney General, Florida Attorney 
General’s Office, Moderator 


12:15 p.m. — 1:45 p.m. Luncheon 
Presentation of Media Awards and Guest Speaker 


2:00 p.m. — 3:30 p.m. 

Choose One of Four Concurrent Afternoon Workshops 

E. Access to Courts and Cameras in the Courtroom: What 
Are Your Rights? 
Susan Aprill, Holland & Knight, Moderator 


Defamation Issues at the Millennium 
Tom Julin, Steele Hector & Davis LLP, Moderator 


Convergence in the Industry: The Recent Merger 

Between America Online and Time Warner, the Most 

Notable Development in the Changing Media Industry. 

Where Is the Industry Going? 

Dale Cohen, Senior Counsel/Publishing, Tribune 
Company, Moderator 


. Public Records: Getting the Documents They’d 
Rather You Not See 
Sandra Chance, Director, Brechner Center for Freedom 
of Information, Moderator 


3:30 p.m. 3:45 p.m. Break 


3:45 p.m.- 5:15 p.m. General Session II 

¢ Sunshine in the “Private” Sector: Open Government 
Law Applicability to Private Corporations and a Case 
Study on Tampa General Hospital 

Jon Kaney, Cobb Cole & Bell, Moderator 


Maximum CLER: 8.00 Hours #5029R 
8.00 General 
1.00 Ethics 


* Note to Media-Law Conference Attendees * 


Annual Meeting Registration fee does not include the luncheon ticket. Please see page 28 to purchase ticket(s). 


See page 27 to sign up for workshops 
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“ 


The 2000 Annual Meeting Committee Presents Russ M. Herman 


4 


Even before our ancient ancestors learned to communicate 
through writing, they told stories. 


The earliest pictograms tell of victories over — or fears of — 
ferocious beasts. Our history is a string of stories. 


When you stand before a jury, you will tell a story. Every trial 
lawyer tells a story — with characters and themes and plots. 
Whether the story is one of murder and intrigue, of commercial 
disruption, or of a breach of contract, the elements of the story 
remain. It is, then, the art of the storyteller that determines if 
the jury “gets it.” 


Russ M. Herman is a master of the art of blending classical 
techniques into contemporary settings so that his audience — 
his jury — feels the story. That is his key to courtroom success 
— one that he employs in courtrooms across America on a 
weekly basis! 


In this captivating three-hour presentation, Russ exposes and 
exemplifies the 45 common rhetorical and oratory techniques 
available to you to incorporate into your case stories. He punc- 


Storytelling & The Model for Winning at Trial: 
Rhetoric, Oratory and Psychology 


sponsored by Slawson Cunningham Whalen & Stewart, P.L. and 
the 2000 Annual Meeting Committee 


Saturday, 9:00 a.m. — 12:15 p.m. 


tuates the presentation with proven examples from his own ex- 
perience and from other noteworthy courtroom veterans. He 
also highlights his points with video — drawn from a variety of 
sources — from popular culture as well as legal venues. 


You will leave this program with new inspiration and new tech- 
niques to apply to your very next trial. You also will leave won- 
dering how three hours could have passed that quickly. 


Register today! 


Maximum CLER: 3.50 Hours #4929R 
3.50 General 
Maximum Certification: 1.50 Hours 


1.50 Appellate Practice 
1.50 Civil Trial 


for sponsoring 


Russ M. Herman 


and 


Storytelling & The Model for 
Winning at Trial Seminar 


WR, 
| 
> 
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Wednesday, June 21 


Admiralty Law Committee 2:00 p.m.— 4:30 p.m. 
ADR Committee Workshop 9:00 a.m.— 1:00 p.m. 
Annual Meeting Committee 4:00 p.m.— 5:00 p.m. 
Commission on Professionalism—Subcommittees 10:45 a.m.—12:30 p.m. 
Exhibitors’ Orientation 10:00 a.m.—11:00 a.m. 
Exhibitor/Sponsor Reception 6:00 p.m.— 7:00 p.m. 
Family Law Section 
* Adoption and Juvenile Committees 10:30 a.m.—12:00 p.m. 
* Bar/Bench/Pro Se Committee 2:30 p.m.— 5:00 p.m. 
¢ CLE Committee 2:30 p.m.— 4:30 p.m. 
Commentator Committee 10:30 a.m.—12:00 p.m. 
Domestic Violence Committee 9:00 a.m.—10:30 a.m. 
Ethics & Attorneys’ Fees Committee 10:30 a.m.—12:00 p.m. 
Executive Committee and Committee Chairs Luncheon 12:00 p.m.— 1:00 p.m. 
Florida Bar Journal Committee 9:30 a.m.—10:30 a.m. 
General Masters Committee 9:00 a.m.—10:30 a.m. 
Law School Liaison Committee 9:00 a.m.—10:30 a.m. 
Legislation Committee 2:30 p.m.— 5:00 p.m. 
Litigation Support Professionals Committee 9:00 a.m.—10:30 a.m. 
Long Range Planning Committee 10:30 a.m.—12:00 pm. 
Mediation & Arbitration Committee 10:30 a.m.—12:00 p.m. 
Non-Traditional Families Committee 9:00 a.m.—10:30 a.m. 
Reception/Dinner 6:30 p.m.—11:00 p.m. 
Rules/Forms Committee 2:30 p.m.— 4:30 p.m. 
* Support Issues Committee 9:00 a.m.—10:30 a.m. 
* Technology & Economics of Family Practice Committee 10:30 a.m.—12:00 p.m. 
Family Law Symposium—Supreme Court Justices 1:00 p.m.— 2:30 p.m. 
Florida Lawyers Mutual Insurance Company 
* Annual Meeting of Members 10:00 a.m.—11:00 a.m. 
* Board of Directors 9:00 a.m.— 4:00 p.m. 
Florida State University Alumni Association Board of Directors 2:00 p.m.— 5:30 p.m. 
Florida Supreme Court 8:00 a.m.— 5:00 p.m. 
Lawyers’ Marketplace 2:00 p.m.— 5:00 p.m. 
Message Center sponsored by LEXIS-NEXIS 2:00 p.m.— 5:00 p.m. 
Multidisciplinary Practice and Ancillary Business, Special Committee on 2:30 p.m.— 5:30 p.m. 
Reception/Dinner for Past, Present and Incoming Members of the Board of Governors and 

Past Presidents of The Florida Bar and Florida State Bar Association sponsored by 

Reconciling IRS 1099 Forms with Firm Tax Returns presented by 

Law Office Management Assistance Service 3:00 p.m.— 4:00 p.m. 
Silent Auction 2:00 p.m.— 5:00 p.m. 
Stress Less and Enjoy Your Practice More: Do You Run Your Practice or Does Your 

Practice Run You presented by Law Office Management Assistance Service 2:00 p.m.— 5:00 p.m. 
The Florida Bar Information Desk 7:30 a.m.— 5:00 p.m. 
The Florida Bar Registration Desk 7:30 a.m.— 5:30 p.m. 
Young Lawyers Division Moot Court Competition 
* Preliminary Rounds 2:00 p.m.— 6:00 p.m. 
* Reception 6:30 p.m.— 7:30 p.m. 


Thursday, June 22 


Administrative Law Section/Environmental and Land Use Law Section Reception 6:30 p.m.— 7:30 p.m. 
Advertising Task Force 10:45 a.m.—12:30 p.m. 


&H 


Thursday, continued 
Advertising, Standing Committee on 2:00 p.m.— 4:30 p.m. 
Aging Parents: What Ali Attorneys’ Need to Know for Their Parents sponsored in the 
President's Showcase and presented by the Elder Law Section 2:15 p.m.— 5:45 p.m. 
All Member Reception 5:30 p.m.— 6:30 p.m. 
Appellate Practice and Advocacy Section 
* Committees 8:00 a.m.—10:00 a.m. 
10:00 a.m.—12:30 p.m. 
¢ Reception 9:00 p.m.—11:00 p.m. 
Appellate Practice Certification Committee 2:00 p.m.— 6:00 p.m. 
Aviation Law Certification Committee 2:00 p.m.— 5:00 p.m. 
Aviation Law Committee 9:00 a.m.—11:00 a.m. 
Board of Legal Specialization 2:00 p.m.— 5:00 p.m. 
Business Law Section 
¢ Antitrust, Franchise & Trade Practices Committee 1:30 p.m.— 3:30 p.m. 
* Bankruptcy/UCC Committee 9:00 a.m.—12:00 p.m. 
* Business Litigation Committee 9:00 a.m.—12:00 p.m. 
* Corporate Counsel Committee 9:00 a.m.—11:30 a.m. 
* Corporations and Securities Committee 1:30 p.m.— 3:30 p.m. 
Executive Council 3:30 p.m.— 6:00 p.m. 
1:30 p.m.— 3:30 p.m. 
Intellectual Property Committee 1:30 p.m.— 3:30 p.m. 
Luncheon 12:00 p.m.— 1:30 p.m. 
* Reception 6:30 p.m.— 7:30 p.m. 
CLE Committee 9:00 a.m.—12:00 p.m. 
Committee Leadership Conference 11:30 a.m.—12:30 p.m. 
Computer Law Committee 10:45 a.m.—12:30 p.m. 
Defining Computer Law in the New Millennium presented by the Computer Law Committee 2:30 p.m.— 5:30 p.m. 
Discussion with the Court presented by the Appellate Practice Section 3:30 p.m.— 4:30 p.m. 
Dynamic Tax Oriented Strategies for Business and Affluent Clients sponsored and 
Environmental and Land Use Law Section—Executive Council 2:30 p.m.— 5:30 p.m. 
Environmental Crimes Workshop presented by the Environmental and Land Use Law Section and 
the Criminal Law Section 8:30 a.m.— 5:15 p.m. 
Family Law Section—Executive Council 8:30 a.m.— 1:30 p.m. 
Florida Council of Bar Association Presidents Reception 6:30 p.m.— 7:00 p.m. 
Florida Council of Bar Executives 2:00 p.m.— 3:45 p.m. 
Florida Law Update presented by the General Practice, Solo and Small Firm Section 8:25 a.m.— 3:40 p.m. 
Florida Lawyers’ Legal Insurance Corporation 
¢ Annual Meeting of the Membership 2:00 p.m.— 3:45 p.m. 
* Board of Directors 4:00 p.m.— 6:00 p.m. 
* Reception 6:30 p.m.— 7:30 p.m. 
Florida State University Annual Alumni Reception 6:30 p.m.— 7:30 p.m. 
Florida Supreme Court 8:00 a.m.— 5:00 p.m. 
Florida Supreme Court Historical Society 18th Annual Meeting 10:00 a.m.—11:30 a.m. 
Insurance Practices Special Study Committee 2:00 p.m.— 3:45 p.m. 
Judicial Administration, Selection and Tenure Committee 2:00 p.m.— 4:00 p.m. 
Judicial Luncheon featuring Chief Justice Major Harding and Mark Shields 12:30 p.m.— 2:00 p.m. 
Juvenile Court Rules Committee 9:00 a.m.—12:00 p.m. 
Labor and Employment Law Section 
¢ Executive Council Meeting 4:00 p.m.— 6:00 p.m. 
¢ Reception 6:00 p.m.— 7:30 p.m. 
Lawyers’ Marketplace 8:00 a.m.— 6:30 p.m. 
Masters Seminar On Professionalism presented by the Standing Committee on Professionalism... 9:00 a.m.—11:30 a.m. 


21 


Thursday, continued 


Message Center sponsored by LEXIS-NEXIS 8:00 a.m.— 5:00 p.m. 
Nova Southeastern University Law Center Reception 6:30 p.m.— 7:30 p.m. 
Palm Beach County Hispanic Bar Association—Reception 5:30 p.m.— 8:30 p.m. 
Past Presidents’ Advisory Council Breakfast 8:00 a.m.— 9:30 a.m. 
Real Estate Certification Committee 9:00 a.m.—12:00 p.m. 
Retirement Planning for the Lawyer presented in the President's Showcase sponsored by 
Rules of Judicial Administration Committee 2:00 p.m.— 6:00 p.m. 
Scenic Cruise 9:00 a.m.—11:00 a.m. 
Silent Auction 8:00 a.m.— 6:30 p.m. 
Speakers’ Bureau Committee 2:00 p.m.— 3:45 p.m. 
St. Thomas University School of Law Alumni Association Reception 6:30 p.m.— 7:30 p.m. 
The Academy of Florida Elder Law Attorney’s 6:30 p.m.— 7:30 p.m. 
The Florida Bar Foundation 
¢ Administration of Justice Committee 2:30 p.m.— 5:30 p.m. 
* Legal Assistance for the Poor Committee 2:30 p.m.— 5:30 p.m. 
* 23rd Annual Reception and Dinner 7:00 p.m.—10:00 p.m. 
The Florida Bar information Desk 7:30 a.m.— 5:00 p.m. 
The Florida Bar Registration Desk 7:30 a.m.— 5:30 p.m. 
University of Miami School of Law Alumni Reception 6:30 p.m.— 7:30 p.m. 
Voluntary Bar Liaison Committee/Florida Council of Bar Association Presidents 4:00 p.m.— 6:00 p.m. 
Writing with Power and Professionalism presented by the Journal and News Editorial Board 2:30 p.m.— 5:30 p.m. 
Young Lawyers Division 
¢ Board of Governors 2:00 p.m.— 6:00 p.m. 
° 11:30 a.m.— 1:00 p.m. 
Moot Court Competition—Semi-Final Round 8:00 a.m.—10:00 a.m. 
New Board Member Orientation 9:00 a.m.—11:00 a.m. 
7:00 p.m.—11:00 p.m. 


Friday, June 23 


Administrative Law Section—Executive Council 8:30 a.m.—11:30 a.m. 
American College of Trial Lawyers 
* Reception and Dinner 7:00 p.m.—10:00 p.m. 
* State Committee 2:00 p.m.— 5:00 p.m. 
Appellate Court Rules Committee 8:00 a.m.—12:30 p.m. 
City, County and Local Government Law Section—Executive Council 8:00 a.m.—12:30 p.m. 
Civil Procedure Rules Committee 8:00 a.m.—12:30 p.m. 
Clients’ Security Fund Committee 9:00 a.m.— 3:00 p.m. 
Code & Rules of Evidence Committee 2:00 p.m.— 3:45 p.m. 
2:00 p.m.— 4:00 p.m. 
8:30 a.m.—11:30 a.m. 
Criminal Law Section and Trial Lawyers Section Joint Luncheon 12:30 p.m.— 2:00 p.m. 
Criminal Procedure Rules Committee 2:00 p.m.— 6:00 p.m. 
Cumberland School of Law Alumni Reception 6:30 p.m.— 7:30 p.m. 
Elder Law Section 
* Executive Council 9:00 a.m.—12:00 p.m. 
¢ Luncheon 12:30 p.m.— 2:00 p.m. 
* Workshop 2:00 p.m.— 5:00 p.m. 
Eminent Domain Committee 8:00 a.m.—12:00 p.m. 
Equal Opportunities in the Profession Section 9:00 a.m.— 1:00 p.m. 
Family Law Rules Committee 9:00 a.m.—12:00 p.m. 
Federal Court Practice Committee 10:45 a.m.—12:30 p.m. 
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Friday, continued 
Fee Arbitration, Standing Committee on 2:00 p.m.— 3:45 p.m. 
First Amendment and the Supreme Court presented by the Media & Communications 

Law Committee 2:00 p.m.— 4:00 p.m. 
Florida Association for Women Lawyers 
* Board Meeting 2:30 p.m.— 5:00 p.m. 
¢ Luncheon 12:30 p.m.— 2:00 p.m. 
Florida Council of Bar Association Executives Workshop 9:00 a.m.— 1:00 p.m. 
Florida Supreme Court 8:00 a.m.— 5:00 p.m. 
General Assembly 10:00 a.m.—12:00 p.m. 
General Practice, Solo and Small Firm Section 
* Executive Council 2:30 p.m.— 6:00 p.m. 
¢ Executive Council Working Lunch 12:30 p.m.— 2:00 p.m. 
* Reception 6:30 p.m.— 7:30 p.m. 
Government Lawyer Section 
¢ Executive Council 2:00 p.m.— 4:00 p.m. 
¢ Reception 4:30 p.m.— 6:00 p.m. 
Health Law Section 
¢ Luncheon and Executive Council 12:30 p.m.— 3:45 p.m. 
* Reception 6:30 p.m.— 7:30 p.m. 
Health Law Update presented by the Health Law Section 8:00 a.m.—12:30 p.m. 
International Law Section 
* Executive Council 10:30 a.m.—12:30 p.m. 
¢ Luncheon 12:30 p.m.— 2:30 p.m. 
Journal and News Editorial Board 9:00 a.m.—12:00 p.m. 
Judicial Evaluation Committee 2:00 p.m.— 3:45 p.m. 
Judicial Nominating Procedures Committee 8:00 a.m.—10:C0 a.m. 
Keeping Good Lawyers: Professional/Ethical Practices Create Career Satisfaction presented by 

the Quality of Life/Stress Management Committee 8:00 a.m.—11:00 a.m. 
Law Related Education Committee 2:00 p.m.— 3:45 p.m. 
Lawyer Referral Service Committee 2:00 p.m.— 6:00 p.m. 
Lawyers’ Marketplace 8:00 a.m.— 3:00 p.m. 
Legal Issues in Travel for the New Millennium presented by the International Law Section 3:00 p.m.— 5:00 p.m. 
Legal Service Plans: Fundamentals, Practice and Opportunities presented by Prepaid Legal 

Services Committee 8:00 a.m.—11:00 a.m 
Long Range Planning Committee 9:00 a.m.—12:00 p.m. 
Masters Seminar on Ethics presented by the Professional Ethics Committee 8:30 a.m.—11:30 a.m. 
Media & Communications Law Committee 4:30 p.m.— 6:00 p.m. 
Member Benefits Committee 8:00 a.m.—12:30 p.m. 
Message Center sponsored by Lexis-Nexis 8:00 a.m.— 5:00 p.m. 
Military Affairs Committee 2:00 p.m.— 3:45 p.m. 
Out-of-State Practitioners Division and International Law Section Joint Reception 6:00 p.m.— 7:30 p.m. 
Practice Management & Development Section—Executive Council 8:00 a.m.—12:30 p.m. 
Prepaid Legal Services Committee 2:00 p.m.— 3:45 p.m. 
Probate Rules Committee 2:00 p.m.— 3:45 p.m. 
Professional Ethics Committee 2:00 p.m.— 5:00 p.m. 
Professionalism, Standing Committee on 8:00 a.m.—10:00 a.m. 
Public Interest Law Section 
* Committees 10:00 a.m.—12:00 p.m. 
* Executive Council 2:00 p.m.— 6:00 p.m. 
¢ Luncheon 12:30 p.m.— 2:00 p.m. 
Quality of Life/Stress Management Committee 2:00 p.m.— 3:45 p.m. 
Relations Between The Florida Bar/FICPAs Committees—Joint Meeting 8:00 a.m.—10:30 a.m. 
Roundtable 2000 2:00 p.m.— 5:00 p.m. 
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Friday, continued 
Sages Through the Ages Reception/Dinner/Dance sponsored by the Annual Meeting Committee, 

Slawson Cunningham Whalen & Stewart, P.L. and the Young Lawyers Division 8:00 p.m.—12:00 a.m. 
Silent Auction 8:00 a.m.— 4:00 p.m. 
Small Claims Rules Committee 8:00 a.m.—12:30 p.m. 
Student Education and Admissions to the Bar Committee 10:45 a.m.—12:30 p.m. 
The Florida Bar Foundation—Board of Directors 3:00 p.m.— 5:30 p.m. 
The Florida Bar Information Desk 8:00 a.m.— 5:00 p.m. 
The Florida Bar Registration Desk 7:30 a.m.— 5:30 p.m. 
Traffic Court Rules Committee 10:45 a.m.—12:30 p.m. 
Trial Lawyers Section—Executive Council 2:00 p.m.— 5:00 p.m. 
UPL, Standing Committee on 9:30 a.m.— 1:30 p.m. 
Workers’ Compensation Certification Committee 9:00 a.m.—12:30 p.m. 
Workers’ Compensation Rules Committee 10:45 a.m.—12:30 p.m. 
Workers’ Compensation Section—Executive Council and Luncheon 12:30 p.m.— 4:30 p.m. 
Young Lawyers Division Moot Court Competition—Final Round 8:00 a.m.—10:00 a.m. 
25th Annual Media-Law Conference Reception 6:30 p.m.— 7:30 p.m. 
50-Year Members Luncheon presented by the Young Lawyers Division 12:30 p.m.— 2:00 p.m. 


Saturday, June 24 
Council of Sections 9:00 a.m.—12:00 p.m. 
Fishing Tournament sponsored by Luten Law Group 8:00 a.m.—12:00 p.m. 
Golf Tournament sponsored by Empire Corporate Kit of America, INC. ..................cccccccecceceeeeeeeeeeeeeeeees 8:00 a.m.—12:00 p.m. 
Media-Law Conference 
* Access to Courts & Cameras in the Courtroom 10:30 a.m.—11:45 a.m. 
* Access to Courts & Cameras in the Courtroom 2:00 p.m.— 3:30 p.m. 
* Covergence in the Industry -- AOL and Time Warner 2:00 p.m.— 3:30 p.m. 
* Cyber-Law; Hot Issues on the Internet 10:30 a.m.—11:45 a.m. 
* Defamation 2:00 p.m.— 3:30 p.m. 
* General Session I—How to Talk to Reporters—Why is There a Perception of Antagonism? 8:00 a.m.—10:15 a.m. 
General Session II—Sunshine in the Private Sector 3:45 p.m.— 5:15 pm. 
Luncheon 12:00 p.m.— 1:45 p.m. 
10:30 a.m.—11:45 a.m. 
2:00 p.m.— 3:30 p.m. 
Reception 5:15 p.m.— 7:00 p.m. 
* Reporters’ Privilege 10:30 a.m.—11:45 a.m. 
Out-of-State Practitioners Division 10:45 a.m.—12:30 p.m. 
Storytelling & the Model for Winning at Trial: Rhetoric, Oratory & Psychology 
featuring Russ Herman sponsored by Slawson Cunningham Whalen & Stewart, P.L. .................. 9:00 a.m.—12:15 p.m. 
Tennis Tournament sponsored by Crary, Buchanan, Bowdish, Bovie, Roby, Beres, 
Negron & Thomas 8:00 a.m.—12:00 p.m. 
The Florida Bar Registration Desk 7:30 a.m.— 2:00 p.m. 
The General Practice, Solo & Small Firm Section— Agriculture Law Committee 9:00 a.m.—12:00 p.m. 
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President’s Showcase Seminars 
¢ Aging Parents: What All Attorneys Need to Know for Their Parents 
¢ Retirement Planning for the Lawyer: It’s All About You 


Saturday 
¢ Storytelling & the Model for Winning at Trial: Rhetoric, Oratory and Psychology 


General Assembly 


Friday, 10:00 a.m. — 12:00 p.m. 


Join in as the celebration continues . . . special events are planned during the Assembly . . . and our 
incoming officers and Board members are sworn into office. Two airline tickets provided by Adven- 
tures In Travel will go to a lucky person. Be sure and put your name in the drawing. 


Don't Forget the: 


Florida Ass@ 
For Women Is 


Scenic Cruise 


Fishing Tournament 
For information on FAWL’s luncheon and 


Tennis Tournament 
board meeting, contact Carolyn Pardue at 
850/224-4742. Golf Tournament 


Special thiarts lo 
CUNNINGHAM 

Thursday 

atio 


Hw le 


Registrations must be postmarked by 6/2/00. After that 
date, on-site registrations only. 


All tickets must be picked up on-site at The Florida 
Bar registration desk in the Mizner Center 


$150 Early Bird Registration Fee 


(postmarked by 5/19/00) 
Registration Fee (postmarked 5/20-6/2/00) 


On-Site Registration Fee 
(on or after 6/3/00) 


$190 


$225 


Registrations received by ““FAX” must be paid by 
credit card (Fax Number: 850/561-5612). Registra- 
tion form at www.FLABAR.org can be downloaded. 


Telephone registrations cannot be processed. 


Full annual meeting registration fee will entitle you 

to: 

* Receive convention tote bag 

¢ Attend seminars and workshops on Wednesday - Sat- 
urday. Only one seminar per time frame can be se- 
lected. Registration fee is not transferable to any other 
seminar location. Other registration fees are not ap- 
plicable to annual meeting seminars. 
Accrue certification/CLE credit for seminars attended 
Bid on hotel packages at silent auction 
Be eligible for special prize drawings 
Purchase tickets to activities at the lower price 
Receive two free drink tickets for All Member 
Reception 
Continental Breakfast - Thursday & Friday 
Discussion with the Florida Supreme Court 


Payment of a registration fee is not required to: 

e Attend section/committee meetings, the General As- 
sembly or the Lawyers’ Marketplace 

¢ Purchase tickets to activities at the higher price 


Last date for mailing registrations to Tallahassee is 
6/2/00 


Cancellation/Refund Information 


Annual meeting registration fee: 

¢ Total refund if written request is postmarked or “fax’d” 
on or before 6/1/00 
Refund of registration fee less $50 if postmarked or 
“fax’d” between 6/3-10/00 
No refund for requests postmarked or “fax’d” on or 
after 6/11/00 


Ticket requests: 
¢ No on-site cancellations 
¢ No refunds postmarked or “fax’d” after 6/1/00 


No telephone cancellations can be accepted 


Purchase Order Instructions: 

¢ Purchase orders must be postmarked by 6/1/00 

¢ Send only the original purchase order and the original 
registration form 

¢ Purchase order requisitions, notes/letters giving the 
purchase order number or “fax’d” purchase orders can- 
not be accepted 
Upon receipt of original purchase order and original 
registration form, an invoice will be sent to the regis- 
trant 
Payment must be received by 6/12/00. Send letter with 
check, giving name of registrant(s) and purchase or- 
der number. Do not send a copy of the purchase order 
or a copy of the registration form with the check. 


Message Center 


sponsored by 


LEXIS Publishing” 


LEXIS*NEXIS*= MARTINDALE-HUBBELL® 
MATTHEW BENDER? « MICHIE™» SHEPARD’S* 


Call the Message Center directly at 561/447-5901 during the hours listed below. 


For hours other than listed below, the Boca Raton Resort & Club operator can take messages for 
hotel guests at 561/447-3000. 


Wednesday, 2:00 p.m. - 5:00 p.m. 
Thursday, 8:00 a.m. - 5:00 p.m. 
Friday, 8:00 a.m. - 4:00 p.m. 
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DO NOT MAIL after June 2, 2000 


Instructions: Please read registration information on page 26 before detaching and completing this form. 
(A separate form is necessary for each attorney. Cut or reduced forms cannot be processed.) 


Attorney Number| | | | | | | | Guest Badge Information 


EE 


Registration Information First Name or Nickname (for name badges) 


First Name or Nickname (for name badges First Name 


First Name Last Name 


Last Name City 


Mailing Address Suite/Apt. Name 


City State Evening Telephone 


: if you require special 


Area Code / Telephone Number 


Area Code / Fax Number (If necessary attach additional information) 


Seminars See next page for fee information 


Registration fee required to attend seminar(s). Please select one seminar per timeframe. Seat held first 30 minutes of seminar. 


Wednesday, June 21 Friday, June 23 
4 500 Stress Less and Enjoy Your Practice More: 700 Legal Services Plans: Practice & Opportunities 
(2:00-5:00) (8:00-1 1:00) 
Q 501 Reconciling IRS 1099 Forms with Tax Returns 701 Keeping Good Lawyers: (8:00-1 1:00) 
(3:00-4:00) 702 Health Law Update (8:30-12:30) 
703 Masters Seminar on Ethics (8:30-11:30) 

Thursday, June 22 704 First Amendment and the Supreme Court 
600 Masters Seminar on Professionalism (9:00-1 1:30) (2:00-4:00) 
601 Florida Law Update (8:25-3:40) 705 Legal Issues in Travel for the New Millennium 
602 Dynamic Tax Oriented Strategies... (2:00-5:30) (3:00-5:00) 
603 Retirement Planning for the Lawyer (8:30-12:05) 
604 Environmental Crimes (8:30-5:15) Saturday, June 24 
605 Aging Parents: What All Attorneys Need to Know Media Law Conference (8:00-5:15) 

for Their Parents (2:15-5:45) Morning Workshops Afternoon Workshops 
606 Defining Computer Law in the New Millennium Q 800 Workshop A OQ 804 Workshop E 

(2:30-5:00) Q 801 Workshop B Q 805 Workshop F 
607 Writing with Power and Professionalism (2:30-5:30) Q 802 Workshop C Q 806 Workshop G 

4) 803 Workshop D Q) 807 Workshop H 
Q 808 Storytelling & the Model for Winning at Trial 
(9:00-12:15) 


O OOOOOO 
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The Florida Bar’s 51st Annual Meeting : 
June 21-25, 2000 860 
gon 

In case of emergency 

— 


Print Name Attorney # 

Registration Fees 
Early Bird Registration Fee (postmarked by 5/19/00) (100) 1 $150 
Registration Fee (postmarked 5/20 — 6/2/00) (101) 1 $190 
On-Site (postmarked on or after 6/3/00) (102) 1 $225 


Q Check if you are a judge. Judges are exempt from registration fee. Seminar tickets are not transferable. 


Registration Fee Includes: 


¢ CLE Seminars 

¢ Discussion with the Florida Supreme Court 
¢ Convention Souvenir 

¢ Discounts on Ticketed Events 


Continental Breakfast Thursday & Friday 
All Member Reception 
Silent Auction 

Exhibitor Prize Drawings 


Ticketed 


Thursday _Scenic Cruise (200/201) $59.00 $59.00 
June 22 Business Law Luncheon (202/203) | $33.00 ‘Ts'tar $45.00 2Gstex 
Judicial Luncheon featuring Mark Shields (204/205) | $33.00 ‘Tés'tex $45.00 '2%9 tax 
International Law Luncheon (300/301) _| $33.00 ‘sem $45.00 tax 
Criminal Law and Trial Lawyers Joint Luncheon (302/303) | $33.00 ‘asta $45.00 249 tax 
Elder Law Luncheon (304/305) _| $33.00 'Tss'ter $45.00 
Public Interest Law Luncheon (306/307) _| $33.00 ‘ss tax $45.00 249 tex 
50-Year Members Luncheon presented by the YLD (308/309) | $33.00 ‘Testa $45.00 249 tax 
Sages Through the Ages Reception/Dinner/Dance (310) $69.00 ‘s's0tex $69.00 ‘ssotax 
Fishing Tournament (400) $90.00 $90.00 
Saturday Tennis Tournament (401) $28.00 $28.00 
June 24 Golf Tournament (402) $99.00 $99.00 
(List your Golf Handicap oravg. scorefor18holes__) 
Media-Law Conference Luncheon (403) $33.00 TSs'tax $33.00 ‘ester 


Return completed form and payment to: 
Annual Meeting, The Florida Bar, 650 Apalachee Parkway, 


Tallahassee, FL 32399-2300. 


Method of Payment 


“Faxed” registrations must be paid by credit card. 


Fax Number: 850/561-5612 (Fax both pages) 
Please check one: 


Q Enclosed is check # 
(payable to The Florida Bar) 


Q MC 


Q VISA 


Signature (credit card registrations only) 


Expiration Date 


mo| | | | | 
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| Total Amount Due............. ites $ 


| Registration Total $ 


“Ticket(S) Total $ 


| 
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The Florida Bar 
Annual Meeting 


June 21-25, 2000 
CLE: 4 days, 1 fee 


CLER Program: 
General: 55+ hours 
Ethics/Professionalism: 15+ hours 
Certification: 25+ hours 


Stress Less and Enjoy Your Practice More: Do You Run Your Practice or 
Does Your Practice Run You? 
Reconciling IRS 1099 Forms with Firm Tax Returns 
Retirement Planning for the Lawyer: It’s All About You 
Aging Parents: What All Attorneys Need to Know for Their Parents 
Florida Law Update 
Environmental Crimes Workshop 
Masters Seminar on Professionalism/Seeking the 
Higher Ground: Easier Said Than Done 
Dynamic Tax Oriented Strategies for Businesses and Affluent Clients 
Writing with Power and Professionalism 
Defining Computer Law in the New Millennium 
Legal Services Plans: Fundamentals, Practice and Opportunities 
Keeping Good Lawyers: Professional/Ethical Practices to 
Create Career Satisfaction 
Health Law Update/Fraud and Abuse: The New Millennium 
Masters Seminar on Ethics 
The First Amendment and the Supreme Court 
Legal Issues in Travel for the New Millennium 
Media-Law Conference 
Storytelling & The Model for Winning at Trial: Rhetoric, Oratory and Psychology 


Get up-to-date information at www.FLABAR.org 


E 


Sponsored by 
THE APPELLATE 


PRACTICE & 
ADVOCACY SECTION 


In conjunction with the 


ANNUAL MEETING 
OF THE FLORIDA BAR 


June 22, 2000 
3:30 p.m. - 4:30 p.m. 


Get your Just 


at the 


ANNUAL MEETING 
OF THE FLORIDA BAR 


Reception 


Sponsored by 
the Appellate Practice & 
Advocacy Section 
of The Florida Bar 


June 22, 2000 
Boca Raton Resort& Club ~ 
Bring the Family! > 


A Panel sion with the 
Sy a 


depend on another party’s motion 
for rehearing to stay rendition of the 
judgment as to your client. 
Another potential problem area 
with this tricky “stay of rendition” 
area arises out of the fact that a 
motion to vacate under Fla. R. Civ. 
P. 1.540 does not stay rendition.*! It 
is the substance of the motion and 
not its title which determines 
whether the motion is for rehearing 
under Rule 1.530 or for relief from 
judgment under Rule 1.540.” If you 
want your post-judgment motion to 
stay rendition of the judgment un- 
der Fla. R. App. P. 9.020(h), it must 
be a motion for new trial or rehear- 
ing and not a motion for relief from 
judgment. Incidentally, if you are 
dissatisfied with the court’s ruling 
on a motion under Rule 1.540, file a 
notice of appeal within 30 days of 
the date the signed, written order 
is filed with the clerk of the lower 
tribunal. Like other post-trial mo- 
tions, orders rendered pursuant to 
Rule 1.540 are considered nonfinal 


trength . . . stability . . . and savings have 
been the cornerstone of the Florida Retail Federation 


Self Insurers Fund for 
more than 20 years. 
Attorneys throughout 
Florida rely on the Fund 
for exceptional claims 
service and industry- 
leading safety programs. 
And the Fund even 


gives money back to its safety-conscious 
members who qualify. Since its inception, the Fund 


has returned more than $41 million in premium 


and appealable under Fla. R. App. P. 
9.130. No motion for rehearing is 
authorized, and rendition is not tolled 
by filing an unauthorized motion.“ 

A party cannot complain of a ver- 
dict as being excessive if no motion 
for new trial is filed.“ A party may 
not complain of the inadequacy of a 
favorable verdict unless a motion for 
new trial raises that issue.** The 
question of the propriety of an award 
of punitive damages must be raised 
by post-verdict attack if it is to be 
considered on appeal.*’ A motion for 
new trial regarding the adequacy of 
an award is unnecessary with a 
nonjury trial. 


Conclusion 

You have probably heard these 
points discussed at seminars. You 
may have read about them in other 
articles. Make sure to review them 
and make them a part of your trial 
practice. Regardless of the result at 
trial, your case may be won or lost 
at the appellate level. It is your re- 


sponsibility to make sure that po- 
tential appellate claims are properly 
preserved. O 


' The Second District Court has de- 
scribed the situation in the following 
manner: “(I]t is reversible error for a 
court to force a party to use peremptory 
challenges on persons who should have 
been excused for cause, provided the 
party subsequently exhausts all of his 
or her peremptory challenges and an 
additional challenge is sought and de- 
nied.’ Hill v. State, 477 So. 2d 553 (Fla. 
1985). To preserve the question, a party 
must show that as a result of such er- 
ror, ‘an objectionable juror had to be ac- 
cepted.’ See Trotter v. State, 576 So. 2d 
691, 693 (Fla. 1990), citing Pentecost v. 
State, 545 So. 2d 861, 863 n.1 (Fla. 1989). 
See also Jones v. State, 660 So. 2d 291 
(Fla. 2d D.C.A. 1995). Pursuant to Trot- 
ter, an objectionable juror is 1) ‘a spe- 
cific juror whom [a party] otherwise 
would have struck peremptorily;’ and 2) 
who was actually seated on the jury and 
whom a party ‘either challenged for 
cause or attempted to challenge peremp- 
torily or otherwise objected to after his 
peremptory challenges had been ex- 
hausted.’ Id. at 863. See also Jones, 660 
So. 2d at 293.” Sebring Associates, Ltd. 


credits and dividends to its members. Make a wise business 


decision. Join other attorneys who depend on the state's 


largest and most stable 
self-insurance fund for 

their workers’ compensation 
coverage. Contact your 
local Independent 
Insurance Agent, or 

call Mona Thomas at 
Summit Consulting, Inc., 


at 1-800-282-7648 for an agent referral. Ask about 


our dividend plan, which rewards members who have 
superior safety records. 


Florida Retail Federation 
Self Insurers Fund 


Administered by Summit Consulting, Inc., “The People Who Know Workers’ Comp”S 
Drawer 988: Lakeland, FL 33802-0988 
1-800-282-7648 (863) 665-6060 
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atlomeys depend on 


v. Aumann, 673 So. 2d 875, 876 (Fla. 2d 
D.C.A. 1996). 

2 Joiner v. State, 618 So. 2d 174, 176 
(Fla. 1993); Morrell v. State, 24 Fla. L. 
Weekly D1617a (Fla. 2d D.C.A. July 9, 
1999). 

3 Brantley v. Snapper Power Equip- 
ment, 665 So. 2d 241, 243 (Fla. 3d D.C.A. 
1995). 

* Madsen, Sapp, Mena, Rodriguez & 
Company, P.A. v. Leaman, 686 So. 2d 
780, 782 (Fla. 4th D.C.A. 1997). 

5 Coffee v. State, 699 So. 2d 299, 300 
(Fla. 2d D.C.A. 1997). 

Td. 

7 See Brantley, 665 So. 2d at 243. 

8 Jackson v. State,738 So. 2d 382 (Fla. 
4th D.C.A. 1999). 

° Jackson v. State, 456 So. 2d 916, 919 
(Fla. 1st D.C.A. 1984). 

10 Newton v. South Florida Baptist Hos- 
pital, 614 So. 2d 1195, 1196 (Fla. 2d 
D.C.A. 1993), rev. denied, 621 So. 2d 
1066 (Fla. 1993); see Schreidell v. Shoter, 
500 So. 2d 228, 233 (Fla. 3d D.C.A. 
1998), rev. denied, 511 So. 2d 299 (Fla. 
1987). Compare Colvin v. Williams, 564 
So. 2d 1249, 1250 (Fla. 4th D.C.A. 1990) 
(“It is the trial court’s responsibility to 
make a dispositive ruling on all objec- 
tions or motions that are properly 
brought before it. We can hardly fault a 
litigant, once a proper objection has been 
lodged with the court, if the court’s re- 
sponse is something less than a clear 
‘sustained’ or ‘overruled.”), with 
LeRetilley v. Harris, 354 So. 2d 1213, 
1214 (Fla. 4th D.C.A. 1978), cert. denied, 
359 So. 2d 1216 (Fla. 1978) (“We choose 
to adopt the view that failure to secure 
a ruling on an objection waives it, un- 
less the court deliberately and patently 
refuses to so rule.”). 

Fleming v. Peoples First Financial 
Savings and Loan Association, 667 So. 


Poverty. Homelessness. 
Hunger. Despair. 


You can ignore the problems 
for just so long. Or you can 
be part of the solution. For 

more than 100 years, 
Volunteers of America 
has reached out to the nation’s 
most vulnerable individuals, 
offering them the help they 
need to rebuild their lives. Our 
programs serve children, fami- 
lies, the elderly, and those who 
have lost their way through 
addiction, crime, or illness. 
Find out what you can do. 


800/899-0089; www.voa.org 
There are no limits to caring. 


36 THE FLORIDA BAR JOURNAL/MAY 2000 


2d 273, 274 (Fla. Ist D.C.A. 1995), rev. 
denied, 669 So. 2d 250 (Fla. 1996). 

22 Schreidell v. Shoter, 500 So. 2d 228, 
233 (Fla. 3d D.C.A. 1986), rev. denied, 
511 So. 2d 299 (Fla. 1987). 

18 Fla. Stat. §90.104(1)(b) (1997). 

14 Fra. R. Civ. P. 1.450(a)-(b). 

15 Ed Ricke and Sons, Inc. v. Green, 468 
So. 2d 908, 910 (Fla. 1985). In order to 
offer the Florida Supreme Court the op- 
portunity to change the current status 
of the law, the Second District Court of 
Appeal recently certified the following 
question as one of great public impor- 
tance: “To preserve error, is a contem- 
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Weighing Your Options: Tax Planning 


for Incentive Stock Options 


mployee stock options are 
frequently part of the com- 
pensation packages corpo- 
rations offer to employees. 
These options are either statutory 
(also “qualified”) or nonstatutory 
(also “nonqualified”). In very gen- 
eral terms, nonstatutory options 
trigger gross income to employees 
at either grantor exercise, and con- 
comitantly produce deductions for 
employers.' Statutory options, by 
contrast, afford special tax benefits 
to employees; they generally do not 
trigger income, and consequently 
employers are denied offsetting de- 
ductions.’? Nonstatutory options are 
more prevalent than statutory op- 
tions probably because vesting is 
not limited by amount and because 
employers are allowed offsetting de- 
ductions. Recently, however, statu- 
tory options have become popular, 
especially among technology em- 
ployers, many of whom have soar- 
ing stock values, but lack current 
earnings, and consequently are less 
concerned with deductions. 
Statutory options include em- 
ployee stock purchase plans and 
incentive stock options (ISOs), both 
of which allow employers to share 
stock appreciation with employees. 
Employee stock purchase plans, 
like qualified retirement plans, are 
restricted by nondiscrimination 
rules and usually defer the realiza- 
tion of appreciation until an 
employee’s retirement.* ISOs, how- 
ever, are not restricted by the non- 
discrimination rules and allow cor- 
porations to target employees who 
are most likely to influence stock 
value. Moreover, these employees 
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This article provides 
an overview of the 
income tax and AMT 
implications of 
exercising ISOs, and 
holding or disposing 
of stock acquired 
on exercise. 


may realize stock appreciation in 
relatively short periods of time 
(and, importantly, while they are 
still employed). With the explosion 
of stock values, however, many ISO 
holders will be subjected to a hefty 
alternative minimum tax. 
Statutory options qualify as ISOs 
only if they comply with the require- 
ments set forth in the Internal Rev- 
enue Code of 1986, as amended.‘ In 
general, an ISO must be granted 
pursuant to a written plan that may 
not continue for more than 10 years. 
ISOs granted under the plan must 
be granted to employees, and lapse 
within 10 years of grant. The exer- 
cise price (strike price) must meet 
or exceed the fair market value (or 
110 percent of the fair market value, 
if the optionee is a 10 percent share- 
holder) of the underlying stock at 


grant. Moreover, an option qualifies 
as an ISO only to the extent it an- 
nually vests the right to purchase 
no more than $100,000 of stock val- 
ued at grant. If an option vests 
more, it qualifies only with respect 
to the first $100,000 of stock vest- 
ing per annum, and is deemed non- 
statutory with respect to additional 
shares, provided, however, that the 
plan allows for both statutory and 
nonstatutory options. 

This $100,000 restriction limits 
only the value of stock vesting in a 
given year, not the value of stock 
an optionee may acquire. Thus, if 
an ISO qualifies with respect to 
vesting shares (and otherwise), an 
optionee generally may exercise 
with respect to vested or unvested 
shares, in whole or in part, at any 
time prior to lapse. An optionee 
must exercise, however, while em- 
ployed by the grantor or within the 
statutorily prescribed extension 
periods. In addition, an ISO may 
not be transferred except by will (or 
pursuant to the laws of descent) or 
be exercised except by the optionee 
(or the optionee’s estate or guard- 
ian). Finally, upon exercise, the op- 
tionee must hold acquired stock for 
at least two years after grant and 
one year after exercise. If the op- 
tionee disposes of acquired stock, by 
sale or remission, prior to expira- 
tion of either holding period, the 
option is deemed nonstatutory with 
respect to those shares and is taxed 
accordingly. 

Although this article focuses on 
the federal tax implications of ex- 
ercising ISOs, and holding or dis- 
posing of the stock acquired on ex- 


ercise, ISOs necessarily implicate 
career, investment, and securities 
law issues. For example, because an 
ISO generally must be exercised 
while an optionee is employed by the 
grantor, an optionee’s career mobil- 
ity or job security may influence the 
timing of exercise. In addition, if an 
optionee is an “insider” pursuant to 
the securities laws, or acquires stock 
not subject to a registration state- 
ment, the optionee’s ability to dis- 
pose of stock may be limited by stat- 
ute. Even if disposition is not limited 
statutorily, it may be limited con- 
tractually through a market stand- 
off or the grantor’s right of first re- 
fusal. Finally, if an optionee’s stake 
in the grantor’s stock represents a 
majority of the optionee’s net worth, 
diversification issues may dominate 
tax strategies. Although this article 
highlights some nontax issues asso- 
ciated with ISOs, it does not address 
them in detail. Before counseling the 
holder of an ISO, tax advisors should 
consult other experts, such as finan- 
cial planners and securities attor- 
neys to assist in considering these 
nontax issues. 


income Tax 
implications of an ISO 

To the extent an option qualifies 
as an ISO, the optionee is not taxed 
at grant or exercise, except pursu- 
ant to the alternative minimum tax, 
discussed below. In general, on ex- 
ercise of an ISO, an optionee ac- 
quires stock with a basis equal to 
the strike price, and any excess 
value is not currently taxed as in- 
come. When the optionee subse- 
quently sells the stock, any gain 
usually is taxed as capital gain. 

To illustrate, assume that (a) in 
1998, an optionee is granted an ISO 


2005, the optionee sells the stock for 
$145, and pays tax on capital gains 
of $140 ($145 sale price — $5 basis). 

If an option otherwise qualifies as 
an ISO, but the optionee disposes of 
acquired shares prior to expiration 
of both statutory holding periods 
(two years after grant and one year 
after exercise), the optionee is taxed, 
at the time of the disqualifying dis- 
position, as if the option were non- 
statutory. More specifically, to the 
extent the option is nonstatutory, 
the optionee is taxed on compensa- 
tion income equal to the difference 
between the strike price and the fair 
market value at exercise. Thus, in 
the above example, if the optionee 
disposes of the acquired stock in 
2000 at a fair market value of $115, 
the optionee would be taxed (in 
2000) on $95 ($100 fair market 
value at exercise — $5 strike price) 
of compensation income and short 
term capital gain of $15 ($115 sale 
price — $100 fair market value at 
exercise). If an optionee recognizes 
compensation income on a disquali- 


HIGH-YIELD 


fying disposition, the employer may 
recognize a compensatory deduction 
of the same amount. 

© Payment of Strike Price 

Most option plans permit an op- 
tionee to pay the strike price in cash 
or shares of previously owned vested 
stock valued on the date of exercise. 
In the alternative, an optionee of- 
ten may elect a “cashless exercise,” 
by which the optionee exercises 
more shares than actually acquired. 
Essentially, the optionee purchases 
all exercised shares at the strike 
price, and simultaneously relin- 
quishes a portion of these shares 
with a fair market value equal to the 
total strike price and, often, appli- 
cable taxes. 

If tax implications temporarily 
are ignored, all three payment 
methods are essentially equivalent 
in that the optionee’s net worth in- 
creases by the same amount. To il- 
lustrate, assume that an optionee 
holds an ISO with a $5 strike price, 
and exercises 1000 shares when the 
stock’s fair market value is $100. If 
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sells the acquired stock when the T.RowePrice 


—— — Ee mo. econ *Some income may be subject to state and local taxes and the federal alternative minimum tax. ** Morningstar 
extent the option qualifies as an proprietary ratings reflect historical risk-adjusted performance through 2/29/00. These ratings, which are subject to 
ISO, the optionee is not taxed at change monthly, are calculated from the fund's 3. in 
: . : bill returns with appropriate fee adjustments and a risk factor reflects fund performance below lay Treasury 
grant (in 1998) or exercise (in 2000). returns. The rate 5-, and sane ratings are 4, 5, and 5 stars, ~>spectively. Past performance cannot guarantee 
At exercise, the optionee pays $5 per future results. For more information, including fees and expenses, read the prospectus carefully before investing. 
share strike price, and holds the _ 1. Rowe Price Investment Services, Inc., Distributor. TFHO53631 


acquired stock with a $5 basis. In 


WWwW.troweprice.com 


THE FLORIDA BAR JOURNAL/MAY 2000 39 


the optionee pays the strike price in 
cash, the optionee remits $5,000 
(1,000 exercised shares x $5 strike 
price) and acquires $100,000 worth 
of stock (1000 exercised shares x 
$100 fair market value). The 
optionee’s net worth therefore in- 
creases by $95,000 ($100,000 worth 
of stock — $5,000 cash paid). If the 
optionee pays by remitting 50 
shares of previously owned stock 
($5,000 total strike price ) + $100 
fair market value), the optionee’s 
net worth similarly increases by 950 
shares (1,000 exercised shares — 50 
remitted shares) valued at $95,000 
(950 shares x $100 fair market 
value). Finally, if the optionee elects 
a cashless exercise, the optionee ex- 
ercises with respect to 1000 shares 
and acquires 950 shares {[($100 fair 
market value — $5 strike price) x 
1,000 shares exercised] + $100 fair 
market value}® valued at $95,000. 

e Income Tax Implications of Pay- 
ment 

To the extent an option qualifies 
as an ISO and the optionee makes 


payment of the strike price in cash, 
the optionee is not taxed on the ac- 
quired stock at exercise, or on the 
cash remitted as payment. Simi- 
larly, if the optionee makes payment 
by remitting previously owned 
vested shares, the optionee is not 
taxed at exercise on the acquired or 
remitted stock, as long as the remit- 
ted shares were acquired other than 
on exercise of an ISO or, if acquired 
on exercise of an ISO, held for more 
than two years after grant and one 
year after exercise. In this case, an 
optionee essentially swaps remitted 
shares for an equal number of ac- 
quired shares, so that the tax basis 
and holding period (for purposes 
other than disqualifying disposi- 
tions) of the remitted shares are car- 
ried over to an equal number of ac- 
quired shares.* The optionee then 
holds additional acquired shares 
with a basis equal to zero or cash 
paid (if any) at exercise, and a hold- 
ing period that begins on transfer.’ 

Thus, assume as above that (a) in 
1998, an optionee is granted an ISO 
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with a strike price of $5; and (b) in 
2000, the optionee exercises with 
respect to 1000 shares when the 
stock’s fair market value is $100. At 
exercise, the optionee is not taxed 
and acquires 1000 shares with a 
basis $5 per share. Further, assume 
that (c) in 2003, more than two years 
after grant and one year after exer- 
cise, when the stock’s fair market 
value is $125 per share, the optionee 
exercises with respect to an addi- 
tional 4000 shares and (d) in pay- 
ment of the strike price, remits 
shares acquired in 2000. The total 
strike price in 2003, is $20,000 (4000 
shares x $5 strike price) payable by 
remission of 160 shares ($20,000 + 
$125 fair market value). The 
optionee’s $5 basis and three-year 
holding period in the 160 remitted 
shares is transferred to 160 acquired 
shares. The optionee holds the other 
3,840 acquired shares with a basis 
of zero. 

If, by contrast, the optionee makes 
payment of the strike price by re- 
mitting previously owned shares 
acquired on exercise of an ISO prior 
to expiration of both statutory hold- 
ing periods, the optionee is not taxed 
on the acquired shares, but is taxed 
on the remitted shares. The remis- 
sion is a disqualifying disposition. 
Consequently, the optionee is taxed 
(with respect to the remitted shares) 
on compensation income equal to 
the difference between the fair mar- 
ket value (of the remitted shares) at 
exercise and the strike price. Any 
additional value (the difference be- 
tween the fair market value of the 
remitted shares at disposition and 
the fair market value of the remit- 
ted shares at exercise) is taxed as 
capital gain. 

Thus, in the above example, as- 
sume that (c) in 2000, Jess than one 
year after the exercise, when the 
stock’s fair market value is $125 per 
share, the optionee exercises with 
respect to an additional 4000 shares 
and (d) in payment of the strike 
price, remits shares acquired in 
2000. The total strike price on the 
second exercise is $20,000 (4000 
shares x $5 strike price) payable by 
remission of 160 shares ($20,000 
$125 fair market value). Unlike the 


| 
| 
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previous example, however, the re- 
mitted shares are a disqualifying 
distribution and, thus, taxed as if 
acquired on exercise of a nonstatu- 
tory option. Specifically, the op- 
tionee is taxed at disposition on 
$15,200 [($100 fair market value at 
first exercise — $5 strike price) x 160 
remitted shares] of compensation 
income, and $4,000 [($125 fair mar- 
ket value at second exercise — $100 
fair market value at first exercise) 
x 160 remitted shares] of short term 
capital gain. 

A cashless exercise has essentially 
the same tax results as remission 
of shares acquired on exercise of an 
ISO prior to expiration of the hold- 
ing periods. In a cashless exercise, 
the optionee is deemed to purchase 
all exercised shares at the strike 
price, and simultaneously deemed to 
relinquish the number of shares 
with a fair market value equal to the 
total strike price plus applicable 
taxes. Although the optionee is not 
taxed on the acquired shares, the 
optionee is taxed on the shares re- 
linquished in a disqualifying dispo- 
sition. In a cashless exercise, if the 
optionee’s maximum applicable tax 
rate is 39.6 percent, the optionee 
will acquire shares approximately 
equal to: 


Total Exercised Shares — 
(Total Exercised Shares x StrikePrice) 
Fair Market Value - 39.6% Spread 


Thus, in the above example, as- 
sume that in 2000, the optionee 
elects a cashless exercise with re- 
spect to 4000 shares, when the 
stock’s fair market value is $125 per 
share. The total strike price on ex- 
ercise is $20,000 (4000 exercised 
shares x $5 strike price). Pursuant 
to the above formula, the optionee 
acquires approximately 3,742 
shares {4,000 exercised shares — 
{(4000 exercised shares x $5 strike 
price) + ($125 fair market value — 
39.6 percent ($125 — $ 5))]}. Thus, 
the optionee is deemed to remit ap- 
proximately 258 shares in a dis- 
qualifying distribution, and, conse- 
quently, taxed on $30,960 of 
compensation income [($125 fair 
market value at exercise — $5 strike 
price) x 258 shares)]. The fair mar- 
ket value of the remitted shares, 


which is approximately $32,260 
(258 shares x $125), equals the 
optionee’s total strike price of 
$20,000 plus applicable federal 
taxes of $12,260 ($30,960 of income 
x 39.6 percent rate). 

At first glance, neither a cashless 
exercise nor the remission of stock 
prior to expiration of the required 
holding periods seems suitable for 
exercise of an ISO. Both alternatives 
defeat the tax advantages of an ISO 
with respect to shares remitted or 
deemed remitted. When the alter- 
native minimum tax implications 
are considered, however, these alter- 
natives may be less objectionable. 


Alternative Minimum 
Tax Implications 

Even when exercise of an ISO does 
not trigger taxable income to an op- 
tionee, there are alternative mini- 
mum tax (AMT) implications raised 
by such exercise. In calculating in- 
come for AMT purposes, an optionee 
must include, in the year acquired 
stock becomes freely transferable, 


the difference between the stock’s 
fair market value at exercise and the 
strike price.® 

Assume, as above, that an op- 
tionee holds an ISO with a strike 
price of $5, and exercises with re- 
spect to 10,000 vested shares when 
the stock’s fair market value is $100. 
Further, assume that the optionee 
and optionee’s spouse earn wages of 
$300,000. Thus, their income tax li- 
ability is approximately $92,400° 
and their effective AMT rate is 28 
percent. For AMT purposes, the op- 
tionee must adjust income by 
$950,000 [($100 fair market value 
— $5 strike price) x 10,000 shares]. 
Thus, the optionee’s tentative AMT 
liability is $350,000 [($300,000 
wages + $950,000 ISO adjustment) 
x 28 percent], and final AMT liabil- 
ity is $257,600 ($350,000 tentative 
AMT — $92,400 income tax liability). 

As noted above, the AMT adjust- 
ment for stock acquired on exercise 
of an ISO is required in the year 
stock becomes freely transferable. 
Consequently, if an optionee exer- 
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cises with respect to unvested 
shares, the adjustment is not re- 
quired until the shares vest. At vest- 
ing, the AMT adjustment equals the 
difference between the stock’s fair 
market value at vesting (not exer- 
cise) and the strike price. Thus, with 
respect to unvested shares, an op- 
tionee generally is subject to AMT 
liability on appreciation between the 
time of exercise and vesting. 

An optionee may be able to avoid 
AMT liability on appreciation, how- 
ever, by electing under §83(b) of the 
Code to apply the AMT adjustment 
in the year of exercise.'° If a §83(b) 
election is applicable to unvested 
ISO shares, it limits an optionee’s 
income for AMT purposes to the 
spread at the time of exercise, in- 
stead of at the time of vesting. When 
exercising an ISO with respect to 
nonvested shares, however, an op- 
tionee may be more concerned with 
issues other tax implications. By 
holding unvested shares, an op- 
tionee compounds exposure to risk 
because unvested shares may not be 
disposed quickly if their value plum- 
mets. Moreover, there is a possibil- 
ity unvested shares will not vest if, 
for example, the optionee’s employ- 
ment is voluntarily or involuntarily 
terminated. Finally, even if a §83(b) 
election reduces an optionee’s AMT 
liability in the year of vesting, these 
savings may not offset the AMT li- 
ability paid in the year of exercise 
once the time value of money is con- 
sidered." 


Avoiding the AMT 

Because of problems inherent in 
incurring AMT liability (including 
the need for cash to pay the tax and 
the difficulties associated with the 
AMT credit, discussed below), an op- 
tionee may chose to avoid AMT li- 
ability all together. AMT liability is 
incurred only when an optionee’s 
tentative AMT liability exceeds in- 
come tax liability. By disposing of 
ISO shares at exercise, in a disquali- 
fying disposition, an optionee may 
increase income tax liability and, 
concomitantly, decrease tentative 
AMT liability. An optionee may 
avoid AMT liability completely by 
disposing of enough shares to incur 
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income tax greater than or equal to the tentative AMT liability. 

Assume that an optionee exercises an ISO with respect to 12,000 vested 
shares at a strike price of $5 when the fair market value is $125. The op- 
tionee and the optionee’s spouse earn wages and compensation income not 
attributable to disposition of ISO stock of $300,000. Their income tax liabil- 
ity is 39.6 percent of wages in excess of $278,500 and their effective AMT rate 
is 28 percent. On exercise of an ISO, the optionee may avoid AMT liability by 
disposing of shares equal to: 

.707088 x Total Exercised Shares + (66,703 — .2929 Wages) 

(FMV -— Strike Price) 

In this example, the optionee avoids AMT liability on disposition of ap- 
proximately 8,309 shares {.707088 x 12,000 + [(66,703 - .2929*$300,000) + 
($125 fair market value — $5 strike price)}. 

More specifically, the optionee’s income tax liability is: 


$ 300,000 


$ 997,080 
$1,297,080 


Salaries 
Compensation due to disposed 

ISO shares 8309 shares x $120 spread 
Taxable income 


Tax on $278,500 of income 

Tax on additional $1,018,580 
of income @ 39.6% 

Income tax liability 


$ 83,850 


$403,357.68 
$487,207.68 


The optionee’s tentative AMT liability is: 


Salaries 
Compensation due to disposed 
ISO shares 8309 shares x $120 spread 
ISO adjustment due 
to retained shares 
AMT income 


$ 300,000 
$ 997,080 


$ 442,920 
$ 1,740,000 


3691 shares x $120 spread 


Tentative AMT 
liability 


@ 28% approximate $ 487,200 


If the spread between the strike price and the stock’s fair market value at 
exercise is relatively large, an optionee will need to dispose of a significant 
portion of exercised shares to avoid AMT liability. For investment reasons, 
however, an optionee may want to retain vested shares and, thus, incur some 
AMT liability. In weighing whether to dispose of shares or incur AMT liabil- 
ity, an optionee should consider diversification strategies, the possibility the 
stock’s value will increase or decrease significantly, the tax advantages of 
incurring capital gains in later years (rather than compensation in the cur- 
rent year), the difficulties associated with using an AMT credit, and, possibly 
most significantly, the need for cash to pay the strike price, income tax and/ 
or AMT liability. Although an optionee may borrow funds for this purpose, a 
loan compounds exposure to the stock; if the price plummets, the optionee 
could be left with insufficient funds to repay the loan and interest. Conse- 
quently, an optionee should consider disposing of at least of enough shares to 
obtain cash sufficient to pay the strike price and applicable taxes. 

Without considering an optionee’s withholding and estimated tax payments, 
an optionee obtains cash sufficient to pay the strike price and federal taxes 
by disposing of shares equal to: 

Total Exerci: hares (.72 Strike Price + .28 Fair Market Val 
Fair Market Value 
In the above example, the optionee obtains cash sufficient to pay the strike 


+ .28W: 


£2 
! 

ag 

ag 


price and federal taxes by disposing of approximately 4,378 shares: {[[12,000 ra 


shares exercised (.72 x $5 strike price + .28 x $125 fair market value)] + .28 x . 
$300,000] + $125). Although an optionee 


More specifically, the optionee’s income tax liability is: 


Salaries 

Compensation due to disposed 
ISO shares 

Taxable Income 


Tax on $278,500 of income 
Tax on additional $546,860 
of income @ 39.6% 


Income tax liability 


$ 300,000 


may incur AMT 
liability on exercise of 


4378 shares x $120 spread 


$525,360 
$ 825,360 


an ISO, AMT does 
not increase the 

optionee’s basis in 

acquired stock. The 


$ 83,850 
$216,556.56 


$300,406.56 


The optionee’s tentative AMT liability is: 


Salaries 

Compensation due to disposed 
ISO shares 

ISO adjustment 


AMT income 
Tentative AMT 


Final AMT liability 


4378 shares x $120 spread $ 525,360 


for retained shares 7622 shares x $120 spread 


liability @ 28% approximate $ 487,200 


$487,20-$300,407 


AMT paid may be 
recoverable in whole 
or in part, through the 

AMT credit, which 

equals a taxpayer's 

AMT liability paid. 


$ 300,000 


$ 914,640 
$ 1,740,000 


$186,793.44 


On disposition, the optionee ob- 
tains $547,250 (4378 disposed 
shares x $125 fair market value), 
sufficient to pay the $60,000 strike 
price (12,000 exercised shares x $5 
strike price), $300,407 income tax li- 
ability and $186,793 AMT liability. 


The AMT Credit 

Although an optionee may incur 
AMT liability on exercise of an ISO, 
AMT does not increase the 
optionee’s basis in acquired stock. 
The AMT paid may be recoverable, 
however, in whole or in part, 
through the AMT credit, which 
equals a taxpayer’s AMT liability 
paid. The credit is carried forward 
and claimed against income tax, but 
only to the extent income tax liabil- 
ity exceeds AMT liability. 

As in the prior example, assume 
that in 2000, the optionee exercised 
an ISO with respect to 12,000 
shares, immediately disposed of 
4,378 shares at the fair market 
value of $125, and retained 7,622 
shares. Also, assume that the op- 
tionee incurred AMT liability of 
$186,793 which amount is carried 
forward as an AMT credit. In 2001, 
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more than two years after grant and one year after exercise, the optionee 
sells 7,622 shares for $150 per share. In the same year, the optionee and 
optionee’s spouse earn wages and compensation income not attributable to 
disposition of ISO stock of $300,000. 

For income tax purposes, the optionee’s gain on the sale of stock is $1,105,190 
[($150 sale price — $5 basis) x 7622 shares]. For AMT purposes, the optionee’s 
gain on the sale of stock is $190,550 [($150 sale price — $125 fair market 
value at exercise) x 7622 shares). The $914,640 difference between the 
optionee’s gains for income tax and AMT is a negative adjustment to AMT 
income in the year of sale. 

Thus, the optionee’s income tax liability in 2001 is: 


Salaries $ 300,000 


Tax on first $278,500 of income 
Tax on additional $21,500 of income 


$ 83,850 


$ 8,514 
$ 92,364 


@ 39.6% 


Long term capital gain 7622 x $145 gain $1,105,190 


@ 20% 


Capital gain tax $ 221,038 


Total income tax liability $ 313,402 


The optionee’s AMT liability in 2001 is: 


$ 300,000 
$1,105,190 
($914,640) 
$ 490,550 


Salaries 

Long term capital gain 
Negative AMT adjustment 
AMT income 


7622 x $145 gain 


AMT compensation income $ 300,000 


AMT liability 


@ 28% approximate $ 


84,000 


AMT capital gain $1,105,190 — $914,640 $ 190,550 


@ 20% 


Capital gain liability $ 38,110 


Tentative AMT liability $84,000 + $38110 $ 122,110 


In the year of sale, the optionee’s income tax liability ($313,402) exceeds 
tentative AMT liability ($122,110) by $191,292. The optionee may apply, 
against this excess income tax liability, the entire $186,793 AMT credit. 

For many optionees, AMT liability equals or exceeds income tax liability in 
most tax years. Consequently, an AMT credit is difficult to use. The credit 
generally remains largely unused until a year in which the taxpayer incurs a 
large negative AMT adjustment (e.g., the sale of ISO stock). This adjustment 
may be several years after the AMT liability is incurred. Moreover, if the ISO 
stock that generate the AMT credit decreases in value after exercise, the 
optionee’s negative AMT adjustment similarly would decrease, and the AMT 
credit could remain largely unused. Although AMT credits may be carried 
forward indefinitely, the actual value of a credit may be minimal once the 
time value of money is considered. In addition, the unlimited carry-forward re- 
quires an optionee to maintain records of the credit’s origin and applications. 

Tax advisors must be careful when counseling a holder of an ISO, espe- 
cially if the optionee’s strike price is significantly less than the stock’s fair 
market value. Advisors must compare the income tax consequences of an op- 
tionee disposing of stock at exercise, with the disadvantages of incurring AMT 
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liability. These issues then must be 
weighed against the optionee’s in- 
vestment and diversification goals 
limits under the securities laws, 
need for cash to pay costs and taxes, 
and career plans. In balancing all 
these issues, tax advisors should 
consult with financial planners and 
securities experts. U 


1TRC §83 (1986, as amended); see 
Regs. §1.83-7(a)-(b) (a nonstatutory op- 
tion triggers income at grant only if it 
has a readily ascertainable value, which 
ordinarily must be determined by trades 
on an established market). 

2 IRC §421. 

3 IRC §423. 

* See IRC §422. 

5 In a cashless exercise, prior to taxes, 
an optionee acquires shares equal to (i) 
the excess of the stock’s fair market value 
over the strike price (ii) multiplied by the 
number of shares exercised and (iii) di- 
vided by the stock’s fair market value. 

8 See IRC §1036. 

7 Prop. Regs. §1.422A-2(i)(1)(iii). 

8 IRC §56(b)(3). In general, vested 
shares become freely transferable at ex- 
ercise, unless the optionee’s right to 
transfer acquired shares is restricted by 
the securities laws or otherwise. 

® Calculations are based on 1998 fed- 
eral income tax rates for married tax- 
payers filing jointly. 

10 It is unclear whether a §83(b) elec- 
tion is applicable to the exercise of an 
ISO with respect to restricted shares. 
Neither the Code nor the Regulations 
specifically address this issue. Although 
§83 does not apply to transactions gov- 
erned by §421 (which generally governs 
the taxation of ISOs at exercise), §421 
does not apply to ISOs for purposes the 
AMT. IRC §§83(e)(1), 56(b)(3). Moreover, 
the legislative history to the 1988 Tech- 
nical and Miscellaneous Revenue Act, 
which implemented the AMT adjustment 
for ISOs, states that, for purposes of the 
AMT, stock acquired on exercise of an 
ISO is governed by §83. TAMRA 
§1007(b)(14)(A). Thus, it is reasonable 
to assume that a §83(b) election is al- 
lowed with respect to unvested stock 
acquired on exercise of an ISO. In any 
event, the election would apply only for 
AMT purposes, not income tax purposes. 

1! See “Global Investment Strategies,” 
Sanford C. Bernstein & Co., Inc., 1999. 
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gram for masters in taxation. 

This column is submitted on behalf 
of the Tax Section, David E. Bowers, 
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Labor and Employment Law 


Florida Workers’ Whistles Are Not Silenced 


rivate-sector employers 

and employees have been 

awaiting the Florida Su- 

preme Court’s interpreta- 
tion of the written notice provisions 
contained in Florida’s Whistle 
Blower’s Act, F.S. §§448.101- 
448.105 (1995). On January 13, 
2000, the Florida Supreme Court 
held in The Golf Channel v. Jenkins, 
No. SC93426, 25 Fla. L. Weekly 
$31, that an employee does not have 
to provide his or her employer with 
written notice of the employer’s 
unlawful activity in order to main- 
tain a cause of action for retaliatory 
job action when the employee’s com- 
plaint is predicated on assistance, 
§448.102(2), or objection, §448. 
102(3), whistleblowing. 


Wherein Lay the Rub 

Under the Whistle Blower’s Act, 
an employer is liable to its employee 
for “retaliatory personnel action”! 
taken against the employee based 
on the employee’s participation in 
any one of three types of protected 
whistle-blowing conduct.’ F.S. 
§448.102. The three types of pro- 
tected whistle-blowing conduct in- 
volve: 

e (Disclosure) §448.102(1): An 
employee who discloses or threat- 
ens to disclose the employer’s un- 
lawful activity to a government 
agency (however, an employee is not 
protected in this instance if he or 
she did not provide the employer 
with written notice and an oppor- 
tunity to cure before the disclosure 
takes place); 

e (Assistance) §448.102(2): An 
employee who assists an agency 


by Catherine A. Kyres 


Florida’s act carves 
out job protection for 
employees under a 
defined set of 
circumstances, job 
protection which 
Florida citizens 
would not have 
otherwise. 


with an ongoing investigation of the 
employer's alleged unlawful activity; 

¢ (Objection) §448.102(3): An em- 
ployee who objects or refuses to par- 
ticipate in the employer’s unlawful 
activity. 

In Golf Channel, employee 
Jenkins filed an objection-based 
whistle-blower claim under 
§448.102(3). He alleged that his fir- 
ing was in retaliation for his verbal 
objections to supervisors of Golf 
Channel personnel’s unlawful ac- 
tivities, namely sexual conduct com- 
mitted in the workplace, fraud on 
vendors, and acts of plagiarism and 
falsified budget reports. Jenkins’ 
complaint was dismissed by the 
trial court for Jenkins’ failure to 
give Golf Channel written notice of 
his objections. The Fifth District 
reversed, holding that written no- 


tice is not a prerequisite to main- 
taining assistance or objection- 
based whistle-blower claims; it is a 
prerequisite of disclosure whistle- 
blower actions only. Jenkins v. Golf 
Channel, 714 So. 2d 558 (Fla. 5th 
DCA 1998). 

As stated above, §448.102 gov- 
erns the types of claims which the 
act recognizes. Subsection 
448.102(1) governing disclosure 
whistleblowing contains a written 
notice and opportunity to cure con- 
dition. The condition reads, 
“(hlowever, this subsection does not 
apply unless the employee has, in 
writing, brought the activity, policy, 
or practice to the attention of a su- 
pervisor or the employer and has 
afforded the employer a reasonable 
opportunity to correct the activity, 
policy, or practice.” F.S. §448.102(1) 
(emphasis added). 

Section 448.103 of the act, cap- 
tioned “Employee’s remedy; relief,” 
governs the procedural process and 
available remedies. Section 
448.103(1) sets forth a limitations 
provision, a venue provision, and 
the debated written notice require- 
ment. Section 448.103(1)(c) provides: 
An employee may not recover in any 
action brought pursuant to this subsec- 
tion if he failed to notify the employer 
about the illegal activity, policy, or prac- 
tice as required by Sec. 448.102(1) or if 
the retaliatory personnel action was 
predicated upon a ground other than the 
employee’s exercise of a right protected 
by this act.” §448.103(1)(c) (emphasis 
added). 


Employers have argued that the 
act unambiguously® requires em- 
ployees to give their employers writ- 
ten notice and an opportunity to 
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cure the alleged unlawful activity in 
order to maintain any type of 
whistle-blower claim.‘ Florida em- 
ployees have argued _ that 
§448.103(1)(c) creates an ambiguity 
in the act, warranting judicial inter- 
pretation that the written notice 
requirement applies to disclosure 
claims only. 

The Florida Supreme Court ac- 
cepted jurisdiction in Golf Channel 
based upon several district courts of 
appeal’s conflicting interpretations 
of the act’s written notice require- 
ment. The Fifth District in Jenkins 
v. Golf Channel agreed with the 
Third Circuit’s conclusion in Baiton 
v. Carnival Cruise Lines, Inc., 661 
So. 2d 313 (Fla. 3d DCA 1995), that 
the act only required written notice 
in disclosure claims; whereas the 
Second District has maintained that 
written notice is due the employer 
in order to bring any type of whistle- 
blower claim. Potomac Systems En- 
gineering, Inc. v. Deering, 683 So. 2d 
180 (Fla. 2d DCA 1996);° and see cit- 
ing cases, McEowen v. Jones Chem., 
Inc., 745 So. 2d 991 (Fla. 2d DCA 
1999); Judd v. Englewood Commu- 
nity Hosp., 739 So. 2d 627 (Fla. 2d 
DCA 1999). The Golf Channel deci- 
sion disapproves of the Second 
District’s Deering, McEowen, and 
Judd opinions. 

Golf Channel agrees with Baiton® 
and the Fifth District below that the 
claim and remedy sections of the act 
create an ambiguity in the statute 
and a need to resort to statutory con- 
struction principles. Applying such 
principles, the act’s express lan- 


guage coupled with its overall reme- 
dial purpose and the purpose behind 
the written notice requirement ren- 
ders written notice applicable to 
§448.102(1) disclosure whistle- 
blower claims only. 

The court finds that although 
§448.102 plainly protects three types 
of whistle-blowing activity and con- 
ditions only disclosure whistle- 
blowing with a written notice re- 
quirement,’ “subsection448.10 (1)(c) 
creates an ambiguity requiring 
statutory construction as to whether 
that written notice requirement ex- 
tends to all whistle-blower claims.” 
Employing the first tenet of statu- 
tory construction, that legislative 
intent must be determined primarily 
from the statutory language used, 
the court read in pari materia the 
“Prohibitions” section (§448.102) to- 
gether with the “Employee’s Rem- 
edy” section (§448.103). The court 
read the act consistent with giving 
effect to all of its parts, and not ina 
manner so as to nullify* the intended 
protection of two types of whistle- 
blowing activity.’ The court reiter- 
ated that Florida’s Whistle Blower 
Act?’ is a remedial law, designed to 
give private remedies to persons in- 
jured by acts declared wrongful. See 
Arrow Air, Inc. v. Walsh, 645 So. 2d 
422, 423 (Fla. 1994). As a remedial 
law, the court acknowledged that it 
was required to construe the act lib- 
erally in favor of granting access to 
the statutorily prescribed remedies. 
See Martin County v. Edenfield, 609 
So. 2d 27, 29 (Fla. 1992). 

The court ruled that the statutory 


©1997, American Heart Association 


American Heart 
Associatione 


Fighting Heart Disease and Stroke 


Surge 
protector 


| Control high blood pressure 


46 THE FLORIDA BAR JOURNAL/MAY 2000 


delineation of different instances of 
protected whistle-blowing conduct, 
in light of the purposes of the act 
and its written notice requirement, 
speaks against application of a writ- 
ten notice requirement to all pro- 
tected whistle-blowing activity. The 
general purpose of the act is to pre- 
vent retaliatory job action against 
an employee who engages in pro- 
tected whistle-blowing conduct. F.S. 
§§448.101-448.105; Arrow Air, 645 
So. 2d at 423. The purpose behind 
the notice requirement is to afford 
an employer an opportunity to cure 
its wrong internally and to avoid 
unreasonable impairment to its 
reputation, and to preserve the em- 
ployment relationship between the 
employer and employee. Potomac 
Systems, 683 So. 2d at 182. 

The court found that written no- 
tice in disclosure whistle-blowing 
instances serves a valid purpose. It 
protects the private employer from 
potential degradation of its business 
by giving it an opportunity to cure 
its unlawful conduct when such op- 
portunity to cure has not passed. 
Requiring written notice to the em- 
ployer in disclosure situations does 
make sense. Why? Time is on the 
employee’s’. side. Disclosure 
whistleblowing contemplates a de- 
liberate, written statement to be 
provided to an investigative agency 
by the employee. It contemplates 
alleged unlawful conduct of the em- 
ployer which is not yet under inves- 
tigative review. It balances the 
rights of the employer with the pro- 
tections afforded the employee by 
granting the employer the opportu- 
nity to cure any unlawful conduct 
and preserve a yet uncompromised 
employment relationship with the 
employee, by not taking away or 
harming the employee’s job. 

Requiring written notice in assis- 
tance whistle-blowing instances 
does not serve the purposes of the 
notice requirement, the court ruled. 
Why? In such instances, an investi- 
gation or hearing by an appropriate 
entity, outside the control of the 
employer or employee, “is already 
ongoing through no action of the 
employee.” The employer’s opportu- 
nity to cure has passed. The court 


| 


likewise found that objection 
whistleblowing requires no written 
notice. Why? This protected conduct 
foresees the occasions when employ- 
ees will be immediately dismissed 
or prevented from giving written 
notice. The plain language used in 
this subsection, “objected to or re- 
fused to participate” begets one logi- 
cal read, that the employer already 
has notice of its illegal act, other- 
wise there is nothing to serve as the 
basis for an objection or refusal to 
participate. 

Now, in light of Golf Channel, the 
employee with a good reason to 
truthfully whistle to an investigat- 
ing agency or company manager 
about unlawful activity is legally 
protected from retaliatory job action, 
as intended by the legislature. 


Golf Channel's Implications 
Will Golf Channel’s limited appli- 
cation of the act’s written notice re- 
quirement to disclosure whistle- 
blower claims flood the courts with 
more employment litigation? The 
act as written and practical consid- 
erations relative to the filing of em- 
ployee whistle-blower actions sug- 
gest that any such fear is hyperbole. 
The act does not provide a remedy 
to an employee with any kind of 
gripe against his or her boss, nor 
vitiate the at-will employment doc- 
trine currently intact in 
Florida."'The act protects whistle- 
blowing activities of the employee 
that are based on the employer's 
violation" of a “law, rule, or regula- 
tion.” F.S. §§448.101(4), 448.102. 
The phrase “in violation of a law, 
rule, or regulation” does not confer 
protection to an employee who com- 
plains about business practices 
which may be morally objectionable, 
but are not illegal. See, e.g., Schultz 
v. Tampa Elec. Co., 704 So. 2d 605 
(Fla. 2d DCA 1997); Pamela 
Forrester v. John H. Phipps, Inc. d/ 
b/a WCTV-Channel 6, 643 So. 2d 
1109 (Fla. lst DCA 1994). The act 
further requires that an employee’s 
claimed “retaliatory personnel ac- 
tion” is causally related to his or her 


tion .. . if the retaliatory personnel 
action was predicated upon a ground 
other than the employee’s exercise 
of a right protected by the act.”). 
Accordingly, the act itself contains 
built-in safeguards against a flood 
of specious litigation, even a specu- 
lative flood. 

Moreover, this author is optimis- 
tic that most companies doing busi- 
ness in Florida do not engage in 
unlawful activities nor request that 
their employees do so in order to 
keep their jobs. So, any flood of 
whistle-blower claims is unlikely. If 
given a choice, Florida workers who 
encounter illegal activities of their 
employers and refuse to perpetuate 
those illegalities, or who simply tell 
the truth to investigating agencies, 
would more likely than not prefer 
an underailed career and an ex- 
pected paycheck in return for good, 
loyal service to an uncertain, expen- 
sive lawsuit with a potential black- 
mark effect on future employment 
opportunities. 

The Golf Channel opinion should 


not be viewed as a signal to Florida 
employers to look out for claims. 
Rather, it should be seen as a sig- 
nal to companies to conduct lawful 
business in Florida. Already, in re- 
sponse to good corporate policy and 
federal and state equal employment 
opportunity laws, companies here 
spend time and money hiring and 
training their workforce. Golf Chan- 
nel simply tells businesses to value 
employees who assist an investigat- 
ing agency or who internally expose 
corporate wrongdoing. A company 
that is committed to conducting law- 
ful business trains its supervisors 
to investigate and dismiss from its 
ranks employees who commit or di- 
rect the commission of illegal busi- 
ness. 

Florida’s private sector Whistle 
Blower Act carves out job protection 
for employees under a defined set of 
circumstances. This is job protection 
which Florida citizens would not 
have otherwise. In light of Golf 
Channel, employees who engage in 
assistance or objection whistle- blow- 
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100%, 


ing are now truly protected from re- 
taliatory job action for their claims 
will not be thwarted by a written 
notice obstacle with illusory pur- 
pose. In enacting this law, the leg- 
islature intended Florida employees’ 
verbal whistles, under assistance 
and objection circumstances, to be 
worth a thousand written words, 
and Golf Channel refused to silence 
them. 


1 “Retaliatory personnel action” is de- 
fined as the discharge, suspension, de- 
motion, or any other adverse employ- 
ment action taken in the terms and 
conditions of employment. Fia. Star. 
§448.101(5). 

2 Fra. Stat. §448.102, captioned “Pro- 
hibitions,” protects the employee who: 
“(1) Disclosed or threatened to disclose 
to any appropriate governmental 
agency, under oath, in writing, an ac- 
tivity, policy, or practice of the employer 
that is in violation of a law, rule, or regu- 
lation. However, this subsection does not 
apply unless the employee has, in writ- 
ing, brought the activity, policy, or prac- 
tice to the attention of a supervisor or 
the employer and has afforded the em- 
ployer a reasonable opportunity to cor- 
rect the activity, policy, or practice,” 


§448.102(1); 
“(2) Provided information to, or testified 
before, any appropriate governmental 
agency, person, or entity conducting an 
investigation, hearing or inquiry into an 
alleged violation of a law, rule, or regu- 
lation by the employer,” §448.102(2); 
“(3) Objected to, or refused to partici- 
pate in, any activity, policy, or practice 
of the employer which is in violation of 
a “law, rule, or regulation,” §448.102(3). 

3 A statute is unambiguous only if it is 
clear and unmistakable and is 
“linjcapable of being construed in two 
different ways by reasonably well-in- 
formed people.” 2A SUTHERLAND ON STATU- 
TORY CONSTRUCTION §46.04, p. 99 (5th ed. 
1992). A plain and unambiguous statute 
renders judicial interpretation unneces- 
sary. 

* The act contains no mention whatso- 
ever as to when notice is required. Had 
the court found the notice requirement 
extended to all whistle-blower claims, 
courts would likely have had to wrestle 
with the question: When is written no- 
tice due? Is notice required pre-suit 
while the employee is still employed or 
after a demotion and pre-discharge or 
after discharge and pre-suit or at some 
other time? Would courts allow claims 
when providing written notice is impos- 
sible or futile? For example, consider 
Jenkins who alleged that his immediate 
supervisor instructed him not to file a 
written report. Consider the employee 
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who is called in by the investigating 
agency to provide information or to tes- 
tify in court. When the FBI or Florida 
Department of Revenue shows up at the 
employee’s home or work site with ques- 
tions about what happened at work, she 
can not be expected to stop the question- 
ing long enough to send her boss a warn- 
ing letter nor is she in a position to stop 
a trial during her testimony and send 
the boss a note. 

5 Like employees Jenkins and Baiton, 
Deering claimed his firing was due to 
his objection-based whistleblowing. He 
alleged that he verbally refused to par- 
ticipate in mischarging, misreporting 
and the unauthorized use of government 
equipment. 

6 Baiton alleged that he was fired for 
verbally refusing to give false testimony 
in a coworker’s action against Carnival 
Cruise Lines. 

’ Golf Channel noted the statutory 
numbering used. The hierarchical num- 
bering of statutes was first mentioned 
by the Baiton court at footnote 5: (“The 
subdivisions of the Florida Statutes are 
chapter, section, subsection, paragraph, 
and subparagraph. The subdivisions rel- 
evant here are: Chapter 448, Section 
448.102, Subsection 448.102(1)”). In 
light of this established statutory hier- 
archy, the Baiton Court noted that 
within the claim portion of the statute, 
only the statutory subsection pertaining 
to disclosure whistleblowing was ex- 
cepted from the act’s protection if the 
employee did not first give written no- 
tice to the employer. Baiton, 661 So. 2d 
at 316. 

Stated another way, disclosure is one 
type of claim, and it alone is fettered 
with a notice requirement. Fia. Star. 
§448.102(1)(written notice applies to 
“this subsection.”). The statutorily sub- 
servient subsection of §448.103(1)(c) 
does not fetter the employee’s other 
whistle-blowing claims, it simply fetters 
the employee’s remedy consistent with 
the already fettered disclosure claim. 
The Baiton court recognized this, stat- 
ing “[s]imilarly, if the employee brings 
a lawsuit against the employer alleging 
a violation of subsection 448.102(1), the 
employee may not recover ‘if he failed to 
notify the employer about the illegal ac- 
tivity, policy, or practice as required by 
s. 448.102(1).” Id. at 316 (emphasis in 
original). 

8 The court further recognized that the 
placement of the notice requirement of 
§448.012(1) in the remedy portion of the 
act operated as a limitation on the re- 
medial act’s general protections. As such, 
§448.103(1)(c) was narrowly construed. 
Golf Channel, 25 Fla. L. Weekly S31, cit- 
ing Samara Dev. Corp. v. Marlow, 556 
So.2d 1097,1100 (Fla. 1990); Farley v. 
Collins, 146 So. 2d 366, 368 (Fla. 1962). 

° All parts of a statute must be read 
together in order to achieve a consistent 
whole. Forsythe v. Longboat Key Beach 
Erosion Control Dist., 604 So. 2d 452, 
456 (Fla. 1992). 

10 Florida’s whistle-blower laws were 


“designed to encourage the elimination 
of public [and private] corruption by pro- 
tecting public and [private] employees 
who ‘blow the whistle.” Martin County 
v. Edenfield, 609 So. 2d 27, 29 (Fla. 
1992). In keeping with its intent to pro- 
tect Florida workers’ jobs from retalia- 
tory acts in situations which impact the 
public’s interest, the Florida Legislature, 
in 1986, enacted §§112.3187 through 
112.31895, the public sector “Whistle 
Blower’s Act.” On June 7, 1991, whistle- 
blowing protection was extended to pri- 
vate sector employees. Fia. Stat. §§ 
448.101-448.105. 

In Case Number 94,926, the Florida 
Supreme Court is presently reviewing 
Irven v. Dept’ of HRS, 724 So. 2d 698 
(Fla. 2d D.C.A. 1999), wherein it will 
determine the scope of protected whistle- 
blowing acts under the public sector act, 
§112.3187 (5)(a) and (b). 

1 By virtue of Florida’s common law 
employment-at-will doctrine, employers 
had and continue to have discretion in 
many of their employment decisions. 
Pursuant to the at-will doctrine, an em- 
ployer can fire an employee for any rea- 
son or no reason at all, without incur- 
ring liability. DeMarco v. Publix Super 
Markets, Inc., 384 So. 2d 1253 (Fla. 
1980). Before the enactment of the pri- 
vate Whistle Blower Act, an employee 
could be legally fired for complying with 
the law against his or her employer’s 


wishes, or refusing to comply with the 
employer’s directive to break the law. In 
the interests of public policy, in addition 
to the Whistle Blower Act, the Florida 
Legislature protects private sector em- 
ployees from retaliatory job action predi- 
cated on an employee’s: opposition to 
discriminatory acts and/or assistance 
with an investigation of or testimony in 
any hearing on the employers’ discrimi- 
natory acts, Start. 
§760.10(7)(Florida Civil Rights Act of 
1991); filing of workers’ compensation 
claims, FLa. Stat. §440.205; service on a 
jury, Fia. Stat. §40.271; membership in 
a labor union, Fa. Star. §447.09; exer- 
cise of rights under Florida’s Occupa- 
tional Safety and Health Act, Fia. Star. 
§442.116; voting or nonvoting, Fia. Star. 
§104.081; and testimony given or ab- 
sence from employment due to testimony 
being given, under subpoena, in a judi- 
cial proceeding, Fa. Stat. §92.57. 

12 None of these laws impose a pre-suit 
written notice requirement on the em- 
ployee. It is illogical to think that the 
legislature intended to impose more ob- 
stacles in the path of an employee at- 
tempting to obtain a remedy under the 
Whistleblower Act for blowing the 
whistle on the employer who harms the 
public with its criminal acts in violation 
of Florida’s Air and Water Pollution Con- 
trol Act than the employer who harms 
its employees’ health under Florida’s 


Occupational Safety and Health Act. 
Compare Hartley v. Ocean Reef Club, 
Inc., 476 So. 2d at 1327 (Fla. 3d D.C.A. 
1985) with Fa. Strat. §§ 448.102 and 
448.103, and 442.116. 

13 See Sussan v. Nova Southeastern 
Univ., 723 So. 2d 933 (4th D.C.A. 1999) 
(report of stealing by coworkers was not 
protected whistle-blowing activity as the 
alleged wrongdoing was not on the part 
of the university or anyone acting within 
the legitimate scope of their employment 
nor did the university ratify the employ- 
ees’ illegal conduct). 


Catherine A. Kyres has her own 
law firm which primarily represents em- 
ployees in employment disputes through- 
out Florida. As a certified circuit court 
mediator, she also mediates employment 
disputes. She co-authored Florida 
NELA’s amicus brief in Golf Channel. 
She received her J.D., magna cum laude, 
from New England Law School in 1991, 
and B.A. in psychology from Simmons 
College, Boston. 

This column is submitted on behalf 
of the Labor and Employment Law Sec- 
tion, Robert J. Sniffen, chair, and F. 
Damon Kitchen, editor. 
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Environmental and Land Use Law 


The Many Faces of Environmental Justice 


nvironmental justice is 

an issue that merits the 

attention of all environ- 

mental and land use law- 
yers, especially those who represent 
local governments and business cli- 
ents subject to environmental regu- 
lation. The term is defined by the 
U.S. Environmental Protection 
Agency as “the fair treatment and 
meaningful involvement of all 
people regardless of race, color, na- 
tional origin, or income with respect 
to the development, implementa- 
tion, and enforcement of environ- 
mental laws, regulations, and poli- 
cies.” It has been further defined by 
the Florida Legislature as “the fair 
treatment of all people of all races, 
cultures, and income with respect 
to the development, implementa- 
tion, and enforcement of environ- 
mental laws.” However, these statu- 
tory and regulatory meanings have 
been overshadowed by the ever- 
changing meaning of the term 
within the environmental justice 
debate. There is little doubt that en- 
vironmental justice has the poten- 
tial to impact many businesses in 
Florida. 

Today, regulators, environmental 
groups, universities, and commu- 
nity activists use the term environ- 
mental justice to describe a combi- 
nation of technical and policy 
criticisms ranging from risk assess- 
ment methodology to governmental 
siting, enforcement, and cleanup 
decisions. Since environmental jus- 
tice issues have many faces that 
often emerge in highly charged cir- 
cumstances, these issues are diffi- 
cult for businesses to resolve. How- 
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by Maribel Nicholson-Choice 


In order to prosper in 
the 21st century, 
public and private 

entities must be able 
to communicate 

effectively with 
very diverse 
environmental justice 
stakeholders. 


ever, experience has revealed that 
dialogue and the exchange of fac- 
tual information, including scien- 
tific data, is the most cost-efficient 
approach for businesses to resolve 
environmental justice issues with 
regulators and local communities. 
It is clear that in order to prosper 
in the 21st century, public and pri- 
vate entities must be able to com- 
municate effectively with very di- 
verse environmental justice 
stakeholders. 


Environmental Equity and 
Justice Study Commission 
Significant attention has been 
given to this issue by policymakers 
in Florida since 1994. That year, the 
Florida Legislature created the 
Florida Environmental Equity and 
Justice Study Commission to collect 


data to determine whether the poor 
and people of color in Florida are 
subject to unequal enforcement of 
state environmental laws. The 
study commission found that Afri- 
can-Americans, Latino, and other 
people of color are more likely to live 
near targeted facilities in Florida, 
than upper and middle class whites. 
However, there was insufficient 
public health data available to de- 
termine whether these communi- 
ties were exposed to a dispropor- 
tionate amount of environmental 
pollution from regulated facilities. 
In 1998, the Florida Legislature 
created the Center for Environmen- 
tal Equity and Justice at Florida 
Agricultural & Mechanical Univer- 
sity in Tallahassee. The center is 
authorized to conduct research, de- 
velop policies, and engage in educat- 
ing and training communities with 
respect to environmental justice 
matters. Furthermore, the center 
may enter into memoranda of un- 
derstanding with state agencies to 
address environmental justice mat- 
ters. The legislature appropriates 
$672,000 each year for this center. 
The 1999 Florida Legislature cre- 
ated the Community Environmen- 
tal Health Program for the purpose 
of ensuring the availability of gen- 
eral public health services to poor 
people living in urban and rural 
communities. This program estab- 
lished community health pilot 
projects throughout Florida. A Com- 
munity Environmental Health Ad- 
visory Board was created within the 
Florida Department of Health to 
implement the new program, in- 
cluding a health study due to the 


Florida Legislature on January 1, 
2001. 


The Collaborative Approach 
to Problem Solving 

A collaborative approach to ad- 
dressing environmental justice con- 
cerns has proven to be the most cost- 
effective route for resolving 
environmental justice issues for cli- 
ents today. For example, before surf- 
ing the net became America’s pas- 
time, the public had little 
involvement in facility operations. 
However, public access to online en- 
vironmental information about fa- 
cilities in their neighborhoods have 
created a more involved and inquisi- 
tive public. Scorecard, an online en- 
vironmental information service pro- 
vided by the Environmental Defense 
Fund, is an example of this new era 
of public access to information about 
chemical plants. Clearly, no one 
knows more about a chemical plant 
than its plant manager. However, 
many plant managers do not per- 
ceive their facility as being part of 
the surrounding community. There- 
fore, many plant managers do not 
have a relationship with neighbor- 
ing communities. This detachment 
or gap between the facility and 
nearby community is fertile ground 
for the seeds of distrust and fear to 
grow in the community. This lack of 
trust and proliferation of fear is what 
fuels charges of environmental rac- 
ism by community advocates when 
an accidental spill or other accident 
occurs at the facility. 

Numerous chemical manufactur- 
ers have established and learned to 
rely on community advisory panels 
(CAPs) to bridge the gap between 
facilities and local residents. The 
CAP model is a useful model for 
teaching and engaging the public in 
discussions regarding facility opera- 
tions. Without such a mechanism, 
companies faced with charges of 
environmental racism are left un- 
armed to deal with angry and dis- 
trustful residents. In addition to the 
CAP model, mediation and facilita- 
tion are useful tools to address en- 
vironmental justice concerns. 

Litigation, however, has not yet 
proven to be a useful tool for resolv- 


ing environmental justice concerns. 
For example, in 1997, an environ- 
mental justice case against an oil 
company became a legal fiasco that 
received plenty of coverage from 
national newspapers, including the 
Wall Street Journal. Jesse Jackson 
and the NAACP President Kweisi 
Mfume publicly supported residents 
of a predominantly poor African- 
American neighborhood in Houston 
who alleged that they had a com- 
pensable risk of developing cancer, 
tumors, and other ailments because 
their community was built many 
years ago on abandoned oil pits. 
This case settled, very publicly, re- 
portedly for $8 million. Also in 1997, 
a $15 million settlement was 
reached by a chemical company over 
alleged leaks of ethylene dichloride 
from a chemical plant into the 
groundwater of a neighboring poor 
community. These cases illustrate 
that ignored environmental justice 
concerns can escalate into expensive 
settlements, a tarnished corporate 
image, and political fallout. 


Environmental 
Justice Tool Box 

In order to resolve environmental 
justice concerns in the most cost-ef- 
fective manner, environmental and 
land use lawyers should assist cli- 
ents in the development and imple- 
mentation of the following tools: 

1) Understand the historical and 
current definition of “environmen- 
tal justice.” Industry should promote 
a definition of the term “environ- 
mental justice” that integrates eco- 
nomic justice. 

2) Identify stakeholders in the 
environmental justice debate and 
know how their roles impact indus- 
try: local governments; the poor and 
people of color; environmental 
groups; state Department of Health; 
state Department of Environmental 
Protection; state Department of 
Community Affairs; U.S. Environ- 
mental Protection Agency; universi- 
ties; media; and industry. 

3) Understand and consider pro- 
moting three consensus principles 
which have evolved from the envi- 
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What are your settlement options? : 

Securing the f Seriously Jujures 


ronmental justice debate: 

e Stakeholders agree that dis- 
crimination in environmental poli- 
cies and laws on the basis of race, 
national origin, or economic status 
is illegal and unjust. 

e Stakeholders agree that govern- 
ment should promote and ensure 
meaningful participation by all 
stakeholders in governmental deci- 
sions implementing environmental 
laws and policies. 

e Stakeholders agree that risk 
and health effects from exposure to 
environmental pollutants should be 
communicated to communities in a 
responsible and understandable 


manner. 

4) Establish credibility and trust 
between your facility and neighbor- 
ing communities through personal 
interactions on school and church 
committees; task forces; work 
groups; and CAPs. Companies can 
expedite this process by associating 
themselves with highly regarded 
professionals in the environmental 
justice arena. 

5) Attend and participate in semi- 
nars of the FAMU Environmental 
Equity and Justice Center and other 
universities involved in environ- 
mental justice research. 

6) Participate and/or monitor the 
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state and national legislative 
agenda on environmental justice; 
however, be aware that environmen- 
tal justice issues are truly local is- 
sues that should be resclved by com- 
panies at the local level using a 
collaborative approach to problem 
solving. 

In conclusion, the Florida experi- 
ence has revealed that collaboration 
is the most cost-effective approach to 
resolving environmental justice is- 
sues. In order to prosper in the 21st 
century, businesses must have the 
ability to build trust and communi- 
cate with diverse environmental jus- 
tice stakeholders. Businesses can 
accomplish “trust building” with lo- 
cal residents by participating in col- 
laborative efforts to resolve environ- 
mental justice issues. These efforts 
may result in consensus environ- 
mental justice policies, residential 
relocation programs, trade-offs in 
brownfield redevelopment projects, 
or other creative environmental jus- 
tice solutions. In the final analysis, 
it is clear that in order to counsel lo- 
cal government and business clients 
effectively, environmental and land 
use lawyers must take environmen- 
tal justice issues seriously. Public 
and private entities that do not de- 
velop the ability to communicate ef- 
fectively and to collaborate with di- 
verse environmental justice 
stakeholders are not likely to pros- 
per in the 21st century. 0 


Maribel Nicholson-Choice is an 
environmental and land use attorney 
with the Greenberg Traurig law firm 
and is a member of the executive coun- 
cil of the Bar’s Environmental and 
Land Use Law Section. Her primary 
practice concentrations are in the ar- 
eas of hazardous waste regulation, air 
and water quality regulation, environ- 
mental justice law, brownfields rede- 
velopment, and environmental legisla- 
tion. In 1994-1996, she served on the 
Florida Environmental Equity and 
Justice Study Commission. 

This column is submitted on behalf 
of the Environmental and Land Use Law 
Section, Lawrence E. Sellers, Jr., chair, 
and Melissa P. Anderson, editor. 
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Administrative Law 


The Florida Board of Bar Examiners: 


The Use of and Rehabilitation at Formal Hearings 


he scenario is this: You 
have graduated from col- 
lege and have finished two 
years of law school. You 
worked to earn good grades with the 
expectation that you will graduate 
and become a member of The 
Florida Bar. You will be taking the 
bar examination in a year and are 
reviewing the bar application now.' 

As you study the lengthy appli- 
cation, your anxiety level soars for 
you are asked to reveal that you 
have misdemeanor convictions for 
burglary and theft, that you are in 
arrears on several credit cards and 
loans, and that you have numerous 
traffic violations, and your driver 
license has been suspended. 

You must advise the board of your 
mistakes and be absolutely candid? 
in the explanation. A lack of truth 
and candor during the application 
process will land you in scalding 
water in the investigative and for- 
mal hearing process and possibly 
put you in another line of work.’ 

Having disclosed these facts, you 
may expect the board to invite you 
to an investigative hearing.* You 
are entitled to be represented by 
counsel or you may go alone. If 
money is a problem, and it usually 
is, at least consult with an attor- 
ney who has handled these cases. 
The investigative hearing is a seri- 
ous matter. Treat it as such. It bears 
repeating: A lack of candor during 
the bar application process, includ- 
ing the investigative hearing, could 
lead to your not being recommended 
for admission. 

After the investigative hearing, 
the board will make one of the fol- 
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by Charles A. Stampelos 


In order to have any 
reasonable 
expectation of 
gaining admission, 
you must plan ahead 
and develop a plan 
and begin your 
rehabilitation now. 


lowing determinations: 


(a) that [you] have] established [your] 
qualifications as to character and fit- 
ness; 

(b) that a Consent Agreement be entered 
into with [you] in lieu of the filing of 
Specifications pertaining to drug, alco- 
hol or psychological problems. In a Con- 
sent Agreement, the Board shall be au- 
thorized to recommend to the Court the 
admission of the applicant who has 
agreed to abide by specified terms and 
conditions upon admission to The 
Florida Bar; 

(c) that further investigation into [your] 
character and fitness is warranted; 

(d) that Specifications be filed charging 
{you] with matters which if proven 
would preclude a favorable finding by 
the Board. 


Fla. Bar Admiss. R. 3-22.5. 

Based on the results of the inves- 
tigative hearing, the board decides 
to file specifications (the charges) 
and you desire to contest them.° You 


must answer them under oath. If 
you do not answer, the specifica- 
tions are deemed admitted. Fla. Bar 
Admiss. R. 3-23, 3-23.1. Barring 
reaching a consent agreement as 
provided in Rule 3-22.5(b), you will 
proceed to a formal hearing. See Fla. 
Bar Admiss. R. 3-23.2 for a discus- 
sion of the formal hearing process, 
including but not limited to the no- 
tion that the “technical rules of evi- 
dence” do not apply. Witnesses can 
be subpoenaed by you and the 
board’s counsel. Pursuant to its pro- 
cedures, the board will give you a 
copy of any exculpatory material 
and statements given to the board 
by witnesses who will testify live at 
the formal hearing. You may also 
obtain copies of the board exhibits 
to be offered at the formal hearing 
and copies of any documents you 
furnished the board during the ap- 
plication process, and copies of 
documents third parties (with their 
consent) furnished the board. How- 
ever, except as noted here and in 
the admission rules, you are not 
entitled to a copy of the board’s in- 
vestigative file. See generally 
Florida Board of Bar Examiners re: 
Interpretation of Article I, Section 
14d of The Rules of the Supreme 
Court Relating to Admissions to the 
Bar, 581 So. 2d 895 (Fla. 1991); Fla. 
Bar Admiss. R. 1-60-1-64 regarding 
the scope of confidentiality of the 
application process. 

Your formal hearing will be con- 
ducted before a quorum of the board 
which shall consist of not less than 
five members of the board and will 
not include any member who par- 
ticipated in the investigative hear- 


| 


ing. This provision may be waived 
with your consent. Fla. Bar Admiss. 
R. 3-23.2. 

During the formal hearing, as a 
matter of practice, the board’s coun- 
sel goes first and places into evi- 
dence® documentation which sup- 
ports the specifications. Board 
counsel may call live witnesses. You 
may cross-examine. Then it is your 
turn. You can offer documentary 
evidence and call live witnesses. 
However, make no mistake, you are 
the focus of the formal hearing. The 
board must prove its specifications; 
you do not have to disprove them. 
Coleman v. Watts, 81 So. 2d 650, 655 
(Fla. 1955). However, you have the 
burden to prove that you have good 
moral character and the requisite 
fitness to practice law in Florida.’ 

The board, and necessarily the 
Florida Supreme Court, requires 
you to demonstrate present good 
moral character. Fla. Bar Admiss. 
R. 2-12. The court has adopted a rule 
to assist the board in making this 
determination: 

3-12 Determination of Present Charac- 
ter. The Board shall determine whether 
the applicant or registrant has provided 
satisfactory evidence of good moral char- 
acter. In addition to other factors in 
making this determination, the follow- 
ing factors should be considered in as- 
signing weight and significance to prior 
conduct: 

(a) age at the time of the conduct; 

(b) recency of the conduct; 

(c) reliability of the information con- 
cerning the conduct; 

(d) seriousness of the conduct; 

(e) factors underlying the conduct; 

(f) cumulative effect of the conduct 
or information; 

(g) evidence of rehabilitation; 

(h) positive social contributions since 
the conduct; 

(i) candor in the admissions process; 

(j) materiality of any omissions or 
misrepresentations. 


Fla. Bar Admiss. R. 3-12. 
As you are having a problem with 
your prior misconduct, you should 


ill feeling toward those who by duty 
were compelled to bring about the 
disciplinary, judicial, administra- 
tive, or other proceeding; restitution 
of funds or property, where appli- 
cable; and “positive action” such as 
a person’s occupation, religion, or 
community or civic service. The re- 
habilitation rule is clear: “Merely 
showing that an individual is now 
living as and doing those things he 
or she should have done throughout 
life, although necessary to prove re- 
habilitation, does not prove that the 
individual has undertaken a useful 
and constructive place in society.” 
See Fla. Bar Admiss. R. 3-13(a)-(g), 
for additional criteria.® 

Prior misconduct does not bar for- 
ever an applicant who has demon- 
strated good moral character. See, 
e.g., Florida Board of Bar Examin- 
ers re PT.R., 662 So. 2d 334 (Fla. 
1995); Florida Board of Bar Exam- 
iners re M.C.A., 659 So. 2d 34 (Fla. 
1995); Florida Board of Bar Exam- 
iners re L.M.S., 647 So. 2d 838 (Fla. 
1994); Florida Bar Board Examin- 


FLORIDA: 


ers re Kwasnick, 508 So. 2d 338 (Fla. 
1987); Application of V.M.F. for Ad- 
mission to The Florida Bar, 491 So. 
2d 1104 (Fla. 1986); In re Petition of 
Diez-Arguelles, 401 So. 2d 1347 (Fla. 
1981). It just may take some time 
and convincing.” 

The court has stated the test to 
be used to determine whether a per- 
son is of good moral character: 

We must now determine two issues. 
First, are the facts in this case such that 
a reasonable man would have substan- 
tial doubts about the petitioner’s hon- 
esty, fairness, and respect for the rights 
of others and for the laws of the state 
and nation? Second, is the conduct in- 


volved in this case rationally connected 
to the petitioner’s fitness to practice law? 


Florida Bar Board Examiners re 
G.W.L., 364 So. 2d 454, 459 (Fla. 
1978). 

For example, in V.M.F.,, 491 So. 2d 
1104, the applicant, upon advice of 
his attorney/father, did not disclose 
two drug arrests or the circum- 
stances on his Florida Bar applica- 
tion. V.M.F. also lied at the investi- 
gative hearing. However, the court 
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reputation for professional ability, 
where applicable; lack of malice and 
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felt that “the delay in admission of 
over one and one-half years [was] an 
adequate price to pay for his reluc- 
tance to reveal every aspect of” his 
arrest. The court noted that if V.M.F. 
“had willingly revealed all the cir- 
cumstances surrounding the Michi- 
gan arrests there is no doubt that 
the Board should have recom- 
mended his admission. See Petition 
of Diez-Arguelles, 401 So. 2d 1347 
(Fla. 1981).” V.M.F, 491 So. 2d at 
1107. 

In Florida Board of Bar Examin- 
ers re J.A.S., 658 So. 2d 515 (Fla. 
1995), the court admitted J.A.S. con- 
ditioned on his continued participa- 
tion in the Florida Lawyers Assis- 
tance program." His problems with 
the legal system appeared to stem 
from his addiction problem. Never- 
theless, J.A.S. was admitted not- 
withstanding a 1976 conviction for 
disorderly conduct, a 1980 arrest for 
simple assault that was subse- 
quently dismissed, a 1983 conviction 
for resisting arrest, and a conviction 
for loitering with the intent to use a 
controlled substance (heroin). He 
was also dismissed from the police 
force based upon the heroin convic- 
tion. Id. at 515. J.A.S. also exhib- 
ited financial irresponsibility by 
defaulting on a student loan, which 
he subsequently repaid, and gave 
responses to the board and others 
that were false, misleading, or lack- 
ing in candor. Id. at 515-16. The 
court concluded that none of the in- 
cidents were recent, that J.A.S. 
sought and received professional 
help, and that J.A.S. had proven 
rehabilitation. Id. 

J.A.S. was active in Narcotics 
Anonymous and served as a helpline 
volunteer, was a volunteer member 
in the guardian ad litem program, 
volunteered as a carpenter after 
Hurricane Andrew struck Miami 
and volunteered with the Dade 
County Bar Association, and “re- 
placed his former anger with accep- 
tance and now tries to do things for 
others.” Justice Harding with three 
justices concurring, found that 
J.A.S. “presented the same type of 
overwhelming evidence of rehabili- 
tation that thfe] Court found dis- 
positive in D.M.J.,” notwithstanding 
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recognizing that the court is “re- 
quired to and [does] give the Board’s 
findings great weight.” Jd. at 517.” 

In Florida Bar Board Examiners 
re D.M.J., 586 So. 2d 1049 (Fla. 
1991), the board found after the in- 
vestigative and formal hearings, 
that five specifications had been 
proven and the applicant knowingly 
participated in the criminal con- 
spiracy to import cocaine; gave false 
testimony at the investigative hear- 
ing as to his knowledge of the im- 
portation scheme; failed to disclose 
on an employment application that 
he was dismissed from the Univer- 
sity of Mississippi for scholastic rea- 
sons and falsely stated his major at 
another university; falsely stated on 
his law school application the rea- 
sons he was dismissed from the 
University of Mississippi and failed 
to disclose he attended East Caro- 
lina University; and displayed fi- 
nancial irresponsibility by failing to 
satisfy a judgment against him in 
1981 until 1986. The board con- 
cluded that specifications 3, 4, and 
5 were not disqualifying in and of 
themselves, but that specification 1 
“was disqualifying in and of itself 
or in conjunction with the remain- 
ing specifications.” Jd. at 1050 n.1. 
Despite upholding “[t]he Board’s 
determination that [D.M.J.] know- 
ingly participated in the drug con- 
spiracy,” the court concluded D.M.J. 
provided sufficient evidence of reha- 
bilitation and ordered his admis- 
sion. Jd. at 1050-51. 

D.M.J. presented numerous char- 
acter witnesses, whose testimony 
was “highly favorable and uncontro- 
verted.” The favorable recommenda- 
tions included the judge for whom 
he clerked, two Florida attorneys 
who knew him for many years, and 
an attorney for whom he previously 
clerked. Id. at 1050. Two former law 
school professors submitted affida- 
vits attesting to his “outstanding 
legal ability, honesty, generosity, 
and integrity.” Witnesses also cor- 
roborated"® D.M.J.’s charitable work 
“over the past several years for the 
Civil Air Patrol and the Kiwanis 
Club.” Jd. at 1051. The court further 
noted that the offense in question 
occurred more than 12 years ago and 


there was no indication of conduct 
which would warrant disqualifica- 
tion since that time. The court con- 
cluded that D.M.J. “demonstrated 
that he currently’ me[t] the stan- 
dards of conduct and fitness... .” 
Id. (emphasis added). 

In L.M.S., the court ordered ad- 
mission notwithstanding the board’s 
negative recommendation. L.M.S., 
647 So. 2d at 839. During L.M.S.’s 
final semester (fall of 1991) of law 
school, she was enrolled in a super- 
vised research and writing course 
that required completion of a paper. 
She originally planned to sit for the 
General Bar Examination in Febru- 
ary 1992, but postponed that sitting 
because of financial considerations. 
She did not complete her paper un- 
til February 1992 and had not re- 
ceived a grade on the paper when 
she sat for the general bar exami- 
nation in July 1992. Her grades 
were impounded because she could 
not show she had completed her 
graduation requirements when she 
took the test. 

“L.M.S. admits that she made an 
error in judgment in sitting for the 
July 1992 examination. She main- 
tained that she honestly believed she 
was eligible to take the exam even 
though she had not received a grade 
for her paper and she had received 
two letters from her law school ad- 
vising her that she might be ineli- 
gible to sit for the Bar exam because 
she had not completed her gradua- 
tion requirements.” Jd. (emphasis 
added). 

Specifications’® were filed and 
the board found two specifications 
were proven, but not disqualifying. 
It found that five specifications 
were disqualifying because they 
demonstrated her lack of honesty, 
truthfulness, and candor. The 
board also found L.M.S.’s testi- 
mony was “unreasonable and un- 
worthy of belief.” Id. 

The board identified numerous 
problems L.M.S. had with candor 
before the board. They all emanated, 
however, from one basic issue: 
whether she was candid when she 
advised the board that she had com- 
pleted the requirements for gradu- 
ation when, in fact, she had not. 


‘ 


The court did not condone L.M.S.’s 
statements that were false, mislead- 
ing, or lacking in candor, but found 
she should be admitted, assuming 
she passed the bar examination. She 
acknowledged her mistakes; her 
employers considered her depend- 
able and hardworking; and she had 
“not engaged in any behavior simi- 
lar to that which led to her taking 
the July 1992 exam.” Jd. at 839. “[I]n 
light of L.M.S.’s_ overall record, it 
[was] not clear [to the Court] what 
further rehabilitation she could 
show.” Id. 

In P.T.R., the applicant had been 
disbarred” in Florida for stealing 
from a client and misleading the 
court. He was readmitted. The court 
discusses each of the rule rehabili- 
tation criteria. The court felt that 
P.T.R.’s transgression was a single, 
isolated episode and that he proved 
rehabilitation by performing volun- 
teer work for his homeowner’s asso- 
ciation, donating blood (he had a 
rare type), service as treasurer, 
coach, or umpire for his son’s Little 
League team, traveling with his 
daughter to swim meets when she 
was younger, '* and teaching martial 
arts to children for free. 

In M.C.A., the applicant was ac- 
cused of cheating on a law school 
exam and sanctioned by the law 
school pursuant to a settlement 
agreement. She advised the board 
of the incident, but protested her 
innocence both before the law school 
and before the board. The board rec- 
ommended denial of admission be- 
cause she maintained she did not 
cheat on the exam. The court re- 
jected this “Catch-22" position. The 
court also concluded that she proved 
her “present fitness” to practice law. 
The incident occurred almost five 
years ago; she complied with the 
conditions of the settlement agree- 
ment entered into with the law 
school; she applied for and was re- 
admitted to the law school; favorable 
letters of recommendation were sub- 
mitted in her behalf; and “[s]everal 
of her professors wrote that the 
cheating incident was totally out of 
character for [her] and that they did 
not believe that she had in fact 
cheated.” Id. at 35. In light of her 


overall record, the court granted 
admission. The case is not so much 
one of rehabilitation as it is a case 
of successfully overcoming one iso- 
lated, yet serious, incident. 

In contrast, in Florida Board of 
Bar Examiners re J.J.J., 682 So. 2d 
544 (Fla. 1996), a lawyer was sus- 
pended for three years in his home 
state which followed money launder- 
ing/tax convictions. He was rein- 
stated and applied for admission in 
Florida. The court denied admission 
finding that his sporadic participa- 
tion in a local service organization, 
active participation in local bar asso- 
ciation, and pro bono legal service was 
not enough to establish rehabilitation 
in light of the serious misconduct. 

W.H.V.D. was denied admission 
twice. Florida Board of Bar Exam- 
iners re W.H.V.D., 653 So. 2d 386 
(Fla. 1995). He was initially denied 
because of his conduct while he 
served as a trustee for a church and 
school stewardship fund during the 
mid-1970s. This conduct included 
making unauthorized loans while he 
was a trustee and engaging in un- 
ethical behavior such as conflict of 
interest and breach of fiduciary 
duty. He also demonstrated a lack 
of candor in dealing with the board. 
He reapplied and was required to 
prove rehabilitation.’ He failed to 
do so. 

The board found and the court 
concluded that W.H.V.D. did not 
“fully appreciate either the serious- 
ness of his past behavior or the con- 
sequences of his present behavior.” 
Id. at 388. Also, he did not take the 
“extra steps to show rehabilitation” 
since being denied admission the 
first time. Opening his house to mi- 
grants on two occasions and doing 
well at work were insufficient. The 
board noted in its report on rehabili- 
tation that they would view favor- 
ably activities such as counseling or 
teaching young law students and 
young lawyers on ethical consider- 
ations. Jd. at 388 n.1. The court was 
confident that he could demonstrate 
positive action showing rehabilita- 
tion in other ways as well. Jd. 

As a general rule, if the board does 
not recommend your admission af- 
ter the formal hearing and your case 


is not ripe for a conditional admis- 
sion, your ability to reapply for ad- 
mission will be withheld for a speci- 
fied period not to exceed two years. 
Fla. Bar Admiss. R. 3-23.6(c).”° Fol- 
lowing a formal hearing, and some- 
times following an investigative 
hearing, the board has recom- 
mended that admission be withheld 
for one year where rehabilitation 
was shown but insufficient.” Also, 
the court has authorized applicants 
to reapply for admission within one 
year, rather than wait the ususal 
two-year period. See, e.g, Florida 
Board of Bar Examiners re J.E.G.R., 
720 So. 2d 244 (Fla. 1998); Florida 
Board of Bar Examiners re N.W.R., 
674 So. 2d 727 (Fla. 1996); Florida 
Board of Bar Examiners re F.O.L., 
646 So. 2d 185 (Fla. 1994); Florida 
Board of Bar Examiners re B.H.A., 
626 So. 2d 683 (Fla. 1993). 

If you face a formal hearing and 
have committed one or more acts of 
misconduct, rehabilitation may be 
at issue, but you have to assert and 
prove it. If you have to reapply for 
admission after a negative recom- 
mendation, including being unsuc- 
cessful in seeking review by the 
court, you must prove rehabilitation 
the next time through the system.” 
In order to have any reasonable ex- 
pectation of gaining admission, you 
must plan ahead and develop a plan 
and begin your rehabilitation now. 0 


1 See Richard C. McFarlain, Charac- 
ter & Fitness Process Before The Florida 
Board of Bar Examiners, 63 F.a.B.J. 29 
(January 1989) for a good discussion of 
the entire bar application process. Also, 
the board has submitted several pro- 
posed changes to the Rules Relating to 
Admission to the Bar which are now 
under consideration by the Supreme 
Court. See Fia.B.News, January 15, 
2000, Notice at 12-15. 

? Truth means telling the board of your 
problems. Candor requires you to accu- 
rately tell the board what happened. 

3 The Court has said: “While there is 
no litmus test by which to determine 
whether an applicant for admission to 
the Bar possesses good moral character, 
we have said that no moral character 
qualification for Bar membership is more 
important than truthfulness and can- 
dor....” Florida Board of Bar Examiners 
re L.M.S., 647 So. 2d 838, 839 (Fla. 
1994)(citations omitted). 

4 The board considers several criteria 
when determining whether to pursue a 
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further inquiry. See Fla. Bar Admiss. R., 
3-11 which include unlawful conduct, 
academic misconduct, financial irrespon- 
sibility, making any false or misleading 
statement or omission of relevant infor- 
mation, including any false or mislead- 
ing statement or omission on the bar 
application, or any amendment, or in any 
testimony or sworn statement submit- 
ted to the board. 

5 You have the option of withdrawing 
your application without prejudice and 
the board shall consider acceptance of 
the request but may continue its inves- 
tigative and adjudicative functions to 
conclusion. Fla. Bar Admiss. R., 3-15. Or, 
you can withdraw your application with 
prejudice and the board is required to 
accept the withdrawal. However, if you 
do, you are “permanently barred from 
filing a subsequent application for ad- 
mission to The Florida Bar.” Fla. Bar 
Admiss. R. 3-16. 

® At the very least, board counsel will 
place the following documents into evi- 
dence: the specifications, your answer, 
your bar application, as amended, and 
the investigative hearing transcript. 
Other documents may be offered in sup- 
port of the specifications. 

7 Once a prima facie showing has been 
made, “it is incumbent upon those mak- 
ing objections [the board and its coun- 
sel] to offer evidence to support the same 
and to overcome the prima facie show- 
ing made by [you]. It is not for [you] to 
prove the falsity of the charges made 
against [you].” Id. 

5 The board’s formal hearing does not 
preclude the Court from reviewing the 
factual underpinnings of the Board’s rec- 
ommendation, based on an independent 
review of the record developed at the hear- 
ings. Florida Bar Board Examiners re 
L.K.D., 397 So. 24 673, 675 (Fla: 1981). 

* You may ask which criterion is the 
most important. It depends on the se- 
verity of your problem before the board. 
“The nature and seriousness of the of- 
fense are to be weighed against the evi- 
dence of rehabilitation.” Florida Board 
of Bar Examiners re J.A.S., 658 So. 2d 
515, 517 (Fla. 1995), quoting Florida 
Board of Bar Examiners re D.M.J., 586 
So. 2d 1049, 1050 (Fla. 1991)(Harding, 
J., concurring)). The more severe the 
misconduct, e.g., disbarment, the more 
rehabilitation must be proven. However, 
as a general rule, assuming the other 
criteria are satisfied if at issue, the “posi- 
tive action” requirement seems to be 
paramount. 

10 The court has denied admission in 
cases where the proven specifications 
involve extensive misconduct. See, e.g., 
Florida Board of Bar Examiners re 
G.J.G., 709 So. 2d 1377 (Fla. 1998); 
Florida Board of Bar Examiners re 
R.L.B., 660 So. 2d 1049 (Fla. 1995); 
Florida Board of Bar re M.R.I., 623 So. 
2d 1178 (Fla. 1993); Florida Board of Bar 
Examiners re C.W.G., 617 So. 2d 303 
(Fla. 1993); Florida Board of Bar Exam- 
iners re J.H.K., 581 So. 2d 37 (Fla. 1991); 
Florida Board of Bar Examiners re 
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R.D.I., 581 So. 2d 27 (Fla. 1991). How- 
ever, the court does not publish all of its 
decisions. Many cases are decided with- 
out comment by a denial of the 
applicant’s petition for review filed af- 
ter the board’s negative recommenda- 
tion. 

The FLA program assists lawyers 
who suffer from impairment related to 
chemical dependency or psychological 
problems which affect their professional 
performance or practice of law. See R. 
Regulating Fla. Bar Bylaw 2-9.11; Fla. 
Stds. Imposing Sancs. (Drug Cases)10.0. 
When appropriate, you should consider 
counseling for these and other related 
problems. 

12 However, the board’s formal hearing 
does not preclude the court from review- 
ing the factual underpinnings of the 
board’s recommendation, based on an 
independent review of the record devel- 
oped at the hearings. Florida Board of 
Bar Examiners re L.K.D., 397 So. 2d 673, 
675 (Fla. 1981). 

18 Live witnesses (preferable) or evi- 
dence by affidavits should corroborate 
your efforts at rehabilitation. Further, 
to be of any help, character witnesses 
and affiants should be intimately famil- 
iar with your background and your prob- 
lem. You can expect the live witnesses 
to be questioned in detail and asked 
among other things: Have you read the 
specifications and the answer? Which 
specification gives you the most concern? 
When did the applicant disclose his prob- 
lem to you? 

14 Compare with Fla. Bar Admiss. R. 3- 
12,“Determination of Present Character” 
(emphasis added). 

18 The decisions rendered in V.M.F. and 
D.M.J. are unusual perhaps because of 
the time which elapsed between the 
“substantive offense” and consideration 
by the board and the court (notwith- 
standing candor related issues arising 
during the bar application process) and, 
at least in D.M.J.’s case, significant re- 
habilitation and favorable character wit- 
nesses. V.M.F. is cited in L.M.S. and the 
court characterized its holding in V.M.F. 
as follows: “granting admission to appli- 
cant who was not completely candid in 
bar application about a drug arrest 
where applicant had no other transgres- 
sions and led an exemplary life in the 
intervening ten years.” L.M.S., 647 So. 
2d at 839. 

16 The specifications concerned, in part, 
L.M.S.’s application(s) for admission to 
the bar examination(s) and statements 
made to the board during the applica- 
tion process, including statements made 
during her investigative hearing. 647 So. 
2d at 839 nn. 2 and 3. 

17 All applicants who have been dis- 
barred from the practice of law or have 
resigned pending disciplinary proceed- 
ings are required to appear for a formal 
hearing which is open to the public. Fla. 
Bar Admiss. R. 3-22.7. See also Fla. Bar 
Admiss. R. 2-13, regarding eligibility 
requirements. 

18 The court rejected this item as “posi- 


tive action.” 662 So. 2d at 337 n. 2. How- 
ever, the court did not read the rehabili- 
tation rule as narrowly as the board “to 
preclude otherwise acceptable positive 
action simply because there is a benefit 
to the applicant.” Id. at 337-38. The court 
encourages “positive actions such as as- 
sisting the homeless, sick, or abused, or 
working as a guardian ad litem.” Jd. at 
338. The court notes that the “positive 
action” requirement is “broad in scope.” 

19 The court stated that an applicant, 
like a person seeking reinstatement to 
the Bar, who has been denied admission 
to the Bar “bears the [same] heavy bur- 
den of establishing rehabilitation.” 
W.H.V.D., 653 So. 2d at 388, quoting 
Florida Bar v. Janssen, 643 So. 2d 1065, 
1066 (Fla. 1994). See also Florida Board 
of Bar Examiners re L.H.H., 660 So. 2d 
1046 (Fla. 1995) (insufficient rehabili- 
tation shown by disbarred lawyer); 
Florida Board of Bar Examiners re 
J.C.B, 655 So. 2d 79 (Fla. 
1995)(same);but see Florida Board of Bar 
Examiners re P.T.R., 662 So. 2d 334 (Fla. 
1995)(rehabilitation shown by formerly 
disbarred attorney). 

20 In cases involving material omissions 
or misrepresentations in the application 
process, the Board may recommend you 
be disqualified for a period greater than 
two years up to five. Fla. Bar Admiss. R. 
3-23.6. The usual two-year waiting pe- 
riod is significant. You must wait two 
years to reapply and then, with some 
modifications, the application review 
process, including background investi- 
gation, begins anew. You will be required 
to reappear at a formal hearing and 
prove rehabilitation by clear and con- 
vincing evidence. Fla. Bar Admiss. R. 2- 
14 “Petitions for Rehabilitation.” 

21 In some cases, the board will recom- 
mend admission at the end of the defer- 
ral period (one or two years) if the appli- 
cant is error free during the deferral 
period, and if the applicant demon- 
strates additional rehabilitation to the 
satisfaction of the board. In essence, the 
board is saying that if you are a good 
person for a year, for example, and com- 
ply (and offer proof) with the rehabilita- 
tion rules, i.e., perform community ser- 
vice, etc., you stand a good chance of 
being admitted without any additional 
hearings before the board. 

22 See Fla. Bar Admiss. R. 2-14. 


Charles A. Stampelos has been a 
member of The Florida Bar since 1977 
and is a shareholder in the Tallahassee 
law firm of McFarlain, Wiley, Cassedy 
& Jones, P.A. He received his law de- 
gree from the Marshall-Wythe School of 
Law at the College of William and Mary. 
Mr. Stampelos is chair of the Florida 
Commission on Ethics. 

This column is submitted on behalf 
of the Administrative Law Section, Dan 
R. Stengle, chair, and Robert C. Downie 
II, editor. 


Workers’ Compensation Law 


The Use of Medicare Set-aside Trusts 
in Workers’ Compensation Settlements 


by Susan G. Haines and Thomas D. Begley, Jr. 


he Health Care Financing 
Administration has an- 
nounced an all-out effort 
to collect monies owed to 
Medicare under the Medicare Sec- 
ondary Payment statute qualified 
at 42 U.S.C. §1395y. HCFA intends 
to make referrals to the Department 
of Justice for prosecution. A pilot 
project is already underway in New 
York. HCFA has stated: “We are 
vigorously investigating liability 
and workers’ compensation settle- 
ment situations wherein settle- 
ments involving Medicare benefi- 
ciaries have occurred absent the 
knowledge, consent and participa- 
tion of HCFA such that Medicare’s 
interest was not considered and pro- 
tected.” Insurance carriers and 
claimant’s attorneys are in jeopardy 
if they fail to obtain Medicare’s ap- 
proval of any settlement and set 
aside sufficient funds to cover the 
claimant’s future medicals. 
Under the applicable federal 
regulations, Medicare can assert a 
secondary payer claim for condi- 
tional payments that have been 
made prior to a personal injury 
settlement. 42 C.F.R. §411.24. Un- 
der the regulations, a “conditional 
payment” is a Medicare payment for 
services for which another payer, 
such as a products liability insurer 
or a workers’ compensation insurer, 
is responsible. 42 C.F.R. §411.21. 
Medicare may make a conditional 
payment for services if Medicare 
does not reasonably expect the third 
party insurer to make its primary 
payment promptly. 42 C.F.R. 
§411.24(a)(2). This is especially true 
if Medicare has information that 


The Medicare set- 
aside trust, along 
with the pleading to 
HCFA and the 
release, must all be 
coordinated and 
drafted with regard 
to the specific facts 
of each case. 


services for which Medicare ben- 
efits have been claimed are for 
treatment of an injury or illness 
that was allegedly caused by an- 
other party. 42 C.F.R. §411.52. 
There is no provision under the 
regulations that would permit 
Medicare to assert secondary payer 
claims because of services paid for 
after receipt of a lump sum personal 
injury settlement, provided 
Medicare’s conditional payments 
were reimbursed prior to settle- 
ment. Medicare’s right to recover 
prior to settlement is described in 
the regulations as a Medicare sec- 
ondary payer claim. 

The regulations regarding 
Medicare’s secondary payer claim 
for services provided prior to settle- 
ment are the same whether the 
third party is a liability insurer, a 


no-fault insurer, or a workers’ com- 
pensation insurer. In the context of 
either a commutation or a compro- 
mise, a workers’ compensation plan 
is a primary payer with respect to 
services also covered under Medi- 
care. 42 C.F.R. §§411.20(a)(2)(D, 
411.40. Conditional payments may 
be made by Medicare if the benefi- 
ciary has filed a proper claim and 
Medicare determines that the work- 
ers’ compensation plan will not pay 
promptly (including cases in which 
the workers’ compensation claim 
has been denied) or if the benefi- 
ciary, because of physical or men- 
tal incapacity, failed to file a proper 
workers’ compensation claim. 42 
C.F.R. §411.45. Medicare may as- 
sert secondary claims for condi- 
tional payments made prior to 
settlement, just as in the case of a 
personal injury settlement. 42 
C.F.R. §§411.20, 411.21, 411.24. 
Medicare is not likely to make any 
secondary payments until all work- 
ers’ compensation benefits and rem- 
edies have been exhausted by the 
beneficiary. 42 C.F.R. §411.43(b). A 
lump sum settlement from a work- 
ers’ compensation plan is deemed to 
be a workers’ compensation pay- 
ment for Medicare purposes, regard- 
less of the language in the settle- 
ment. 42 C.F.R. §411.46(b)(1). 


Personal Injury and Workers’ 
Compensation Settlements 
The most significant difference in 
Medicare’s secondary payer status 
with regard to personal injury 
settlements and workers’ compen- 
sation settlements is that, in the 
context of workers’ compensation 
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settlements, the regulations permit 
Medicare to retain secondary payer 
status for injury-related medical 
expenses incurred after settlement. 
Specifically, the regulations provide 
that Medicare will not pay for any 
future medical expenses after a lump 
sum settlement is received until the 
total future medical expenses related 
to the employee’s injury equals the 
amount of the lump sum settlement 
which was allocated to future medi- 
cal expenses. 42 C.F.R. §411.46(d)(2). 
If the settlement agreement does not 
make a reasonable allocation of a 
portion of the lump sum to future 
medical expenses, Medicare can 
make the allocation itself according 
to a formula set out in the regula- 
tions. 42 C.F.R. §411.47(a). 

This striking difference between 
third party liability settlements 
and workers’ compensation settle- 
ments is perfectly logical. Only in 
the context of a workers’ compen- 
sation settlement is the carrier li- 
able for the claimant’s lifetime 
medicals. Medicare will resist any 
attempt by the workers’ compen- 
sation carrier to shift liability for 
lifetime medicals to Medicare. Ac- 
cordingly, some part of the work- 
ers’ compensation settlement will 
need to be set aside to pay for fu- 
ture medicals until the require- 
ments of 42 C.F.R. §411.46(d)(2) 
are satisfied and Medicare will 
again pay the claimant’s medical 
expenses. 


Medicare Set-aside Trust 

The solution to this problem lies in 
the utilization of a Medicare set-aside 
trust. HCFA has accepted this trust. 
Here is how the Medicare set-aside 
trust is implemented in practice. 

In either a commutation or a com- 
promise, the release must allocate 
an amount roughly equal to the 
amount of the lump sum settlement 
allocated to future medicals. 42 
C.F.R. §411.46(d)(2). However, not 
all future medicals allocated in the 
agreement need be set aside in a 
trust. Only those medicals that 
Medicare would normally cover are 
required to be set aside. Thus, mon- 
ies for custodial care, prescriptions, 
nursing home care, and other items 
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not covered by Medicare need not be 
placed into the Medicare set-aside 
trust. 

The regulations envision that car- 
riers are likely to negotiate a settle- 
ment, whether that settlement is a 
commutation or a compromise. 42 
C.F.R. §§411.46, 411.47. Therefore, 
the amount allocated to the Medi- 
care set-aside trust may reflect that 
negotiation. That is, the monies al- 
located to the Medicare set-aside 
trust need not necessarily equal the 
claimant’s calculated medical ex- 
penses for life. After all, the claim- 
ant may die within a year or less of 
the settlement. Rather, the amount 
allocated to the Medicare set-aside 
trust must be sufficient to demon- 
strate that Medicare’s interests 
have been reasonably considered. 

Typically, when the workers’ com- 
pensation settlement fails to allo- 
cate a specific dollar amount or a 
specific percentage of the lump sum 
settlement to future medical ex- 
penses and no set-aside trust has 
been created, the actual amount al- 
located can be negotiated based 
upon a rough application of the for- 
mula contained in 42 C.F.R. 
§411.47(a)(2). Presumably, Medi- 
care would then require the benefi- 
ciary to place the negotiated amount 
into a Medicare set-aside trust to 
ensure that Medicare will pay future 
benefits once the set-aside portion 
is gone. 

However, it is a far better prac- 
tice to make a fair allocation of fu- 
ture medical expenses in the settle- 
ment itself, and then to set aside a 
portion of those funds in a Medicare 
set-aside trust. If a workers’ com- 
pensation settlement comprises 
(represents a commutation of) all 
future medicals and disability ben- 
efits in an undifferentiated manner, 
Medicare is not required to negoti- 
ate, and can deem the settlement 
attributable entirely to future 
medicals. On that basis, Medicare 
may deny coverage for any post- 
settlement, injury-related medical 
expenses until all settlement pro- 
ceeds are exhausted. Medicare’s 
regulatory scheme reveals the ratio- 
nale that a workers’ compensation 
settlement must give reasonable 


consideration, and accordingly seg- 
regate a reasonable allocation, to 
the claimant’s future medicals. 

Our offices routinely seek 
Medicare’s approval as to the rea- 
sonableness of the monies set aside 
in the trust. By securing Medicare’s 
approval of the proposed settlement 
before the claimant releases the car- 
rier, the claimant is assured that 
Medicare will pay for future medi- 
cal expenses once the set-aside mon- 
ies are spent. 

A proper Medicare set-aside trust 
must be customized to fit the indi- 
vidual needs of each workers’ com- 
pensation claimant. A so-called 
“form” trust should never be used. 
No “form” can accommodate the 
many variables involved in these 
complex cases. In each instance, the 
Medicare set-aside trust must be 
modified to consider: 

1) Medicaid; 

2) Tax consequences; 

3) Other public benefits programs; 

4) Accounting requirements to 
HCFA; 

5) The situs of administration; 

6) Whether court oversight is nec- 
essary; 

7) To whom the trustee must re- 
port; 

8) Whether the trustee can be re- 
moved; 

9) The status of the fund on the 
death of the trust beneficiary, in- 
cluding but not limited to: 

a) Coordination with other 
sources of insurance coverage; and 

b) Arrangements for the protective 
oversight of incapacitated trust ben- 
eficiaries. 


Determining the 
Allocation Amount 
Reasonableness of a future- 
medicals allocation can be estab- 
lished to Medicare’s satisfaction by 
both a treating physician’s report 
and by the claimant’s medical ex- 
pense history. The physician can be 
asked to devote a section of the prog- 
nostic analysis to the question of 
future medicals, and a settlement 
amount can be set aside on that ba- 
sis. When the settlement plan is 
presented to Medicare for review 
and express approval (this is pos- 


{ 
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sible and advisable as a protective 
measure), the physician’s report be- 
comes “Exhibit A.” Similarly, the 
claimant’s medical expense history, 
which the billings will document 
fully, can be used as a basis for a 
future medicals projection, and that 
becomes the foundation for the set- 
aside amount. 

Presented with a proper and rea- 
sonable proposal, comprising a 
medical expense history, medical 
records, and a physician’s report; a 
detailed settlement agreement; or a 
thorough life care plan outlining the 
personal and financial needs of the 
claimant, Medicare can determine 
that the settlement plan allocates a 
reasonable portion of the settlement 
to future medicals. The settlement 
plan has “attended” to Medicare’s 
interests. 

It is important to note here that 
every workers’ compensation case is 
different, and thus requires advo- 
cacy. Each claimant will have dif- 
ferent needs. 


Pleadings 

The “pleadings” to Medicare 
must be drafted to outline the 
claimant’s history, the status of his 
care, his unmet medical needs, and 
his personal financial situation. 
There must be disclosure to HCFA 
whether the claimant has family 
who attend him or whether the 
claimant will need custodial care. 
This pleading is then coordinated 
with the workers’ compensation 
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settlement agreement to ensure 
that the monies allocated to the 
Medicare set-aside trust are speci- 
fied in the release and settlement 
as being for future medicals. We 
differentiate the release into five 
categories: 1) past medicals (a lien 
can only be asserted against that 
portion allocated to past medicals); 
2) future medicals (exclusive of 
skilled care); 3) future medicals 
(those that encompass skilled 
care); 4) indemnity (life-time lost 
wages); and 5) attorneys’ fees and 
costs. Unless the release is drafted 
to accommodate these categories, 
the claimant risks losing his or her 
Social Security Disability pay- 
ments and Medicare benefits. 
More importantly, the Medicare 


set-aside trust is part of a package 
(pleading, release, and trust) which 
must all be presented to HCFA. In 
this instance, the individual “sell- 
ing” the Medicare set-aside trust 
was not an attorney. 


Conclusion 

The Medicare set-aside trust, 
along with the pleading to HCFA 
and the release, must all be coordi- 
nated and drafted with regard to the 
specific facts of each case. The de- 
termination of public benefits, the 
consideration of tax implications, 
the facts of the particular case, and 
the coordination of other sources of 
insurance all make the Medicare 
set-aside trust a unique instrument 
in every case. O 
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Family Law 


Stock Options in Divorce: Assets or Income? 


by Michael J. Mard and Jorge M. Cestero 


hould stock options be clas- 

sified as an asset for equi- 

table distribution purposes 

in a divorce case or quali- 
fied as an income stream for ali- 
mony and child support purposes? 
As stock options become a central 
means of incentives for many execu- 
tives around the country, this ques- 
tion has become crucial in divorce 
cases. As artfully and succinctly 
stated by Judge Altenbernd of the 
Second District Court of Appeal, 
The difficulty with options in a dissolu- 
tion proceeding is that they have a dual 
nature. They have characteristics of an 
asset in that they represent a right to 
purchase an ownership share in the 
underlying corporation’s stock. Under 
some circumstances, they can be alien- 
able. On the other hand, they have char- 
acteristics of income in that the whole 
purpose behind options is to allow the 
owner to capture the appreciation in 
value of the stock prior to its actual 
purchase. They are usually exercisable 
over time. Options are often designed 
to be exercised immediately, not held 
over the long term. Also, they are often 
given as a form of compensation. Com- 
plicating their nature even further, if 
an option is given as compensation, it 
can be deferred compensation for past 
services, compensation for present ser- 
vices, or compensation for future ser- 
vices.’ 


This article will discuss the ar- 
guments for both classifications 
and, like many things in life, con- 
clude that the appropriate classifi- 
cation depends directly on the facts 
of the option and the relief the di- 
vorce court is attempting to achieve. 


A Primer 

The Chicago Board Options Ex- 
change (CBOE) opened April 26, 
1973, with only a few options trad- 
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conclude that the 
appropriate 
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court is attempting 
to achieve. 


ing on the Exchange. Today, there 
are over 1,900 underlying securities 
(or parent stocks) measured by 60 
indices and measuring nearly 300 
million option contracts traded. 
While options perhaps have the 
reputation of being reckless invest- 
ments, 70 percent make money, 
with only 30 percent expiring 
worthless. 

An option is a derivative security; 
it derives its value from an under- 
lying stock. It is a contract for a 
right to buy (call) or sell (put) and, 
like most contracts, the value of the 
option depends directly on the 
terms of the option. Electing to buy 
or sell is called “exercising the op- 
tion,” which must be done before 
expiration date. If the underlying 
security is publicly traded, the op- 


tion is public and has a specified 
expiration date which, for control 
purposes, is the third Friday of any 
one month. Most public options 
have an average life of about five 
months. If the underlying security 
is closely held, the expiration date 
would be stated in the contract. 

Options are classified according 
to three types, all of which are a 
function of the ability to exercise the 
option. The American option can be 
exercised at any time; the European 
option can be exercised only at the 
expiration date; the Capped option 
can be exercised only during a speci- 
fied period stated in the contract. 

As the chart in the following ex- 
hibit shows, the values of calls and 
puts tend to rise and fall opposite 
each other as a function of the fac- 
tors making up the option. This is 
true, except in two important cir- 
cumstances: when the volatility of 
the underlying security increases or 
the time to maturity of the option 
increases. As either of these factors 
increase, the value of both the call 
and the put tend to increase. 


Measurement of 
Stock Options 

There are a number of models 
that can be used to value stock op- 
tions but they all rely on the intrin- 
sic value of the underlying stock 
and the time delay to exercise the 
option. Models can be broken into 
economic models or theoretical 
models. Under economic models, 
there is the Shelton model, which 
focuses on long-term warrants and 
empirical adjustment factors. The 
Kassouf model focuses on regres- 


sion analysis. The theoretical mod- 
els include the original Black- 
Scholes model, originating in 1973 
and modified by the Merton model, 
and the Noreen-Wolfson model. The 
Binomial model further supported 
these models in 1979. The Black- 
Scholes model is most commonly 
accepted and widely used. It relies 
on the stock price, the exercise price, 
the risk-free rate, the time until 
maturity, and the volatility of the 
underlying stock. The Merton model 
assumed all the factors of Black- 
Scholes and added a factor for divi- 
dends. 

There are critical underlying as- 
sumptions to these theoretical mod- 
els, including the following: 

e The underlying stock is freely 
traded; 

e The underlying stock has a con- 
stant variance rate of return; 

¢ The underlying stock follows a 
random walk and is lognormally dis- 
tributed (efficient market); 

e The option is European (exer- 
cised only at expiration); 

¢ The investors can borrow and 
lend at risk-free rates; 

e There are no outside factors 
(such as taxes, commissions, or 
other transaction costs); 

e The underlying stock does not 
pay dividends for the Black-Scholes 
model; the Merton model considers 
dividends. 

In spite of these underlying limi- 
tations, the Black-Scholes model 
(specifically the Noreen-Wolfson 
version) has been documented to 
have an accuracy factor within six 
percent.’ 


Economics of the Option 

In 1998, options that were 
granted comprised two percent of 
corporate equity. For 1998 and prior, 
options which are still alive com- 
prise some 20 percent of corporate 
equity, or over $1 trillion.’ Corre- 
spondingly, the Standard & Poors 
500 profits have doubled in 1998 
from that of 1990. Does this mean 
that stock options, in fact, do favor- 
ably affect agency theory (the abil- 
ity to work harder by owning a piece 
of the rock)? As stated previously, 
we know that stock options to be 


classified as compensation and thus 
expense must be based on measur- 
able performance. If there is no mea- 
surable performance, the stock op- 
tion cost is not charged to expense 
for accounting purposes. We also 
know from economics that execu- 
tives in the decision-making process 
can raise dividends and benefit all 
existing shareholders, which ex- 
cludes option holders, and that such 
dividends, in fact, lower the value 
of the underlying stock. This low- 
ered value also lowers the value of 
the corresponding call. While rais- 
ing dividends may benefit existing 
shareholders, it doesn’t do very 
much for the executive who may 
hold considerable options not yet 
exercised. 

There is another approach. Execu- 
tives in power can buy back exist- 
ing stock (treasury stock) and if this 
is done with borrowings, the value 
of the underlying stock will go up. 
This, of course, will benefit existing 
shareholders and further will in- 
crease the value of the call, thus 
benefiting the executive who holds 
unexercised options. If these op- 
tions, in fact, are not tied to perfor- 
mance, there is no expense charged 
to the financial statements. Accord- 
ing to Fenn & Liang, and based on 
their study of 1,100 nonfinancial 
firms during 1993 thru 1997*: “We 
find a strong negative relationship 
between dividends and manage- 
ment stock options, as predicted by 
Lambert, Lannen & Larcker (1989) 
and a positive relationship between 
re-purchases and management 
stock options. Our results suggest 
that the growth in stock options may 
help to explain the rise in re-pur- 
chases at the expense of dividends.” 

Further, a study by Smithers & 
Co. in 1998° maintains that corpo- 
rate profits have been overstated by 
50 percent due to the nonrecording 
of options as an expense. According 
to Smithers & Co., if share option 
schemes had been expensed, corpo- 
rate profits would have declined 
from the previous year.® 

Warren Buffett, in a recent an- 
nual report of his investment com- 
pany, Berkshire Hathaway, said, 
“Accounting principles offer man- 


agement a choice: pay employees in 
one form and count the cost, or pay 
them in another form and ignore the 
cost. Small wonder then that the use 
of options has mushroomed ... . If 
options aren’t a form of compensa- 
tion, what are they? If compensation 
isn’t an expense, what is it? And, if 
expenses shouldn’t go into the cal- 
culation of earnings, where in the 
world should they go?” 

When examining stock options for 
valuation purposes, most courts 
have begun by looking at two main 
questions: 1) Is the option vested or 
unvested? and 2) Was the option 
granted for work performed in the 
past or for work to be performed in 
the future? 


Case Law and 
Valuation Approaches 

Florida’s equitable distribution 
statute provides that “Marital as- 
sets and liabilities include . . . . As- 
sets acquired . . . during the mar- 
riage” and “All vested and unvested 
benefits, rights, and funds accrued 
during the marriage in retirement, 
pension, profit-sharing, annuity, 
deferred compensation and insur- 
ance plans and programs.” The 
Fifth, Fourth, and First district 
courts of appeal have held that stock 
options, if marital, are subject to 
equitable distribution.’ It appears 
from a recent Second District opin- 
ion that options may be treated as 
marital assets, but that it is not er- 
ror to treat them as income to de- 
termine alimony and child sup- 
port.'° How do we value these 
options for equitable distribution 
purposes? How do we determine 
their income value? To date, Florida 
case law does not provide us with 
definitive answers. In December of 
1999, the Second District decided 
the Seither case, which involved a 
pro se litigant and had a poor record. 
In that case the court said “it re- 
mains for another case with a bet- 
ter record for this court to further 
address the treatment of stock op- 
tions in dissolution proceedings.”" 
Other states have adopted a wide 
array of different approaches. 

If one considers a stock option “de- 
ferred compensation,” it would nec- 
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essarily follow that any such option, 
if awarded for work performed dur- 
ing the marriage, would constitute 
a marital asset pursuant to F.S. 
§61.075, whether vested or not. The 
Supreme Court of Nebraska recently 
held that employee stock options 
and stock retention shares are a 
form of deferred compensation, 
vested or unvested, which constitute 
property which may be subject to 
distribution in a divorce case if de- 
termined to be marital.’ On the 
other hand, although Colorado has 
equitable distribution similar to 
Florida’s, the Colorado Court of Ap- 
peals has held that only a vested 
stock option is “property” subject to 
classification in a dissolution of 
marriage proceeding.'® 

A number of cases have emerged 
from around the country with inter- 
esting, and inconsistent, results. In 
the Maryland case of Barbara Green 
v. Michael I. Green, 64 Md. App. 122, 
494A.2d 721, 


The husband’s stock options were mari- 
tal property subject to distribution in 
divorce, although they were personal to 
him and could not be assigned or sold, 
where they were acquired during the 
marriage .. . . Court valuing stock op- 
tions for purposes of valuation and eq- 
uitable adjustment in divorce must take 
an elastic approach and may not adopt 
an approach which would operate to 
compel option holder to exercise his op- 
tion, since to do so would deprive him of 
the essence of his property interest, 
which is right to choose whether to pur- 
chase. (emphasis added) 


In a 1995 Ohio case, Rice et al. v. 
City of Montgomery, 663 N.E.2d 389 
(Ohio App. 1 Dist. 1995), the court 
held “The taxpayer’s receipt of non- 
transferable stock options from 
taxpayer’s employer was taxable 
compensation,” even though the 
court recognized “A non-transferable 
stock option that has an option price 
equal to the fair market value of the 
stock does not provide an immedi- 
ate realization of income.” 

A 1996 Ohio case, Yost v. Unanue, 
109 Ohio App.3d 294 (1996), states, 


Money received by father following ex- 
ercise of his stock option qualified as 
nonrecurring income for purposes of de- 
termining whether to modify his child 
support obligation; father had appar- 
ently only exercised his stock option on 
two occasions and the fact that he accu- 
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mulated options over period of time in 
excess of three years (a statutory re- 
quirement) did not require option to be 
treated as income, particularly as he 
earned no income on options until mar- 
ket value of stock exceeded option price, 
such that he received no value for accu- 
mulated shares of stock until he exer- 
cised his stock option.” (parentheticals 
added) 


Even though the father exercised 
the options irregularly, the court 
considered them as income for child 
support calculation purposes. 

There is law in Florida to support 
the argument that options for future 
services are not subject to equitable 
distribution. In a majority of circum- 
stances, these options are unvested. 
For instance, if the option contract 
states that the options are or will 
be awarded for future services, and 
any or all of such services will occur 
after the marriage is over, the prac- 
titioner can look to cases regarding 
the equitable distribution of pen- 
sions for guidance. Florida’s Su- 
preme Court has held that post-dis- 
solution contributions to a 
retirement plan are not subject to 
equitable distribution,'* and the 
First District Court of Appeal has 
stated that benefits not accrued dur- 
ing a marriage are not subject to 
equitable distribution.” It is inter- 
esting to note that tax courts have 
found that an item “accrues” when 
all events occur which fix the 
amount and determine liability.'* If 
an option for future performance is 
for events that have yet to “accrue,” 
how can the option be subject to eq- 
uitable distribution? 

In a 1999 Ohio case, Graeme 
Murray v. Susan Murray, 1999 WL 
55673 (Ohio App. 12 Dist), the court 
held 
The true value of stock options lies in 
their future exercise . . . if stock options 
were valueless at the time of their grant, 
amounting to no more than a chance to 
buy stock at its present trading price (a 
right shared in common with everyone 
with access to the stock market), it is 
difficult to believe the stock options 
would be important considerations in ex- 
ecutive compensation . . . the true value 
of the stock option to its owner is the 
potential for appreciation in a stock price 
without investment risk. If the stock 
price were to drop, the owner simply 
would not exercise the option since he 


could instead buy the stock more cheaply 
on the market. 


This court continues by recogniz- 

ing the Ohio definition of “income” 
as an all-encompassing definition 
and that both the company and the 
husband admitted that the stock 
options package was a primary com- 
ponent of annual compensation. In 
this case, an executive for the 
husband’s company testified about 
the nature of the stock options as 
follows: 
The options are given every year and may 
only be exercised by the husband. The 
options may be exercised for one year af- 
ter their grant up to 10 years after their 
grant. In that time, exercise of the op- 
tions is left solely to husband’s discretion. 
The price that husband will pay for one 
year’s option is set as the price on the 
date the husband is granted the option. 
When the option is exercised, the hus- 
band is responsible for any transaction 
costs and taxes. The growth of each op- 
tion is the single most important element 
of the husband’s complete compensation 
package, and the options are recurring, 
sustainable compensation. The husband 
can expect to receive the executive stock 
options as long as he continues to work 
in his position. In fact, the options mir- 
ror deferred compensation.”” 


The court continued, “We find it 
significant that after the initial 12 
months, the husband has complete 
discretion to exercise the options, so 
long as he remains an employee of 
the company. In this respect, the 
option then becomes an investment 
choice, and its value may be imputed 
as part of the husband’s gross in- 
come.”!® 

Interestingly, though the final 
decree was filed on May 16, 1994, 
in this matter, this Ohio Court pro- 
ceeded to measure the change in 
value by appreciation of the stock 
options (which were public and 
therefore easily measurable) for 
each of the years from 1994 through 
1998. Based on this appreciation, 
the court ordered a significant (six 
figures) additional child support 
obligation to be paid. This court re- 
jected the measurement of the stock 
options using financial models, such 
as Black-Scholes, by stating, “We 
must note that financial models ex- 
ist for calculating a value for stock 
options. Although these models are 
regularly used in the marketplace, 
they are designed to reflect market 
forces under certain conditions, and 


may not be reliable for purposes of 
litigation.”’® This Ohio court was in 
concert with a Connecticut court” on 
this matter. The Ohio court contin- 
ued, «We find that the best way to 
value such stock options is to ac- 
count for the options’ appreciation 
in value as determined on the grant 
and exercise dates of the options 
which fall into the income year at 
issue.»”! Of course, the difficulty 
with this common sense approach is 
the need for hindsight wisdom. 

California, the home of many 
high-tech companies and a plethora 
of stock options, recognizes many 
appellate opinions discussing the 
methods of characterizing and divid- 
ing employee stock options upon dis- 
solution, though none has addressed 
the issue of how to divide them, 
other than in kind. The valuation of 
stock options for purposes of the di- 
vorce court’s property distribution 
naturally would require that a value 
for the option be determined. In the 
California case In Re Marriage of 
Harrison, 179 Cal. App.3d 1216, 
1225, 225 Cal. Rptr. 234 (1987), the 
court held this a proper method of 
division “which could have been 
used had the parties presented evi- 
dence as to the value of the op- 
tions.” 

A number of jurisdictions have 
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adopted the “time rule” as a foun- 
dation for dividing stock options 
when the rights under the option 
agreement were acquired during the 
marriage. These include California, 
Missouri, Maryland, New Mexico, 
and Washington.” 


Summary 

Are options an asset or income? 
Yes! Just like any contract, the 
terms of options will vary infinitely. 
While many of them will behave as 
an asset because they are 
nonbiased, going to all employees, 
and not tied to performance, many 
others will behave as income-provid- 
ing incentive for the select few ex- 
ecutives with the appreciation tied 
to some performance measure. 
The difficulty arises when there is 
manipulation, intentionally or un- 
intentionally. By the nature of the 
position of an executive, the indi- 
vidual has power to affect prices and 
perhaps affect terms of the option. 
It is these issues which must be 
brought out in testimony and which 
must be analyzed by the court. O 
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Value of underlying security (S) 


Strike price (X) 
Time to maturity of option (t) 


Risk-free rate (rf ) 
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Effects of Increases in Various Factors 
on Value of European Call and Put Options * 


Dividends paid on underlying security (D) _ 


Volatility of underlying security (0 ) 


* A plus sign means that the value of the option increases as that factor 
increases, a minus sign means that the value of the option decreases as that 
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